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The Standing Law Committee of the American Bank- 
ers’ Association has issued a pamphlet containing drafts 
of proposed laws recommended for enactment in all the states where 
legislatures are now holding, or will hold, sessions during the present 
year. We will publish a copy of this pamphlet in the February Jour- 
NAL; it is intended for the use of members of the American Bankers’ 
Association, legislative committeemen of state bankers’ associations 
and others who are interested in procuring uniform legislation on 
commercial subjects and special legislation on particular subjects to 
make the conduct of particular branches of the banking business more 
safe and certain, as well as for the adequate punishment of offenders 
who commit various crimes of which bankers and their customers are 
the victims. 

In addition to advocating the enactment in all the states which do 
not yet have them, of the three uniform commercial codes of law on the 
subjects of ‘‘ Negotiable Instruments,” ‘‘ Warehouse Receipts” and 
‘* Sales,” drafts of special laws are provided for the punishment of 
those who make false statements or circulate false rumors affecting 
the solvency of banks; fixing a time limit of liability of banks to de- 
positors for payment of forged or raised checks; punishing those who 
give checks or drafts on banks without having sufficient funds or 
credit for their payment; defining and punishing the crime of burglary 
with explosives; providing for the payment of deposits made in the 
names of two persons; providing for the payment of deposits in trust; 
providing a uniform law of stock transfers; making bank notaries com- 
petent where stockholders or officers of the banks for which they act; 
legalizing the 360 day interest basis; and amending the maturity 
section of the Negotiable Instruments Law and the section relative 
to instruments payable at bank, such amendments being necessary 
to supply defects therein. 

The enactment of many of these laws was procured last year in a 
number of the states; all bankers should give their active support and 


New Laws. 
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co-operation to the work of the Standing Law Committee during the 


present year. 
| | 


Forged Bin 4 decision of the supreme court of Louisiana, reported 
of Lading. in this number, will be of interest to banks which 

purchase or discount cotton or other drafts on the se- 
curity of attached bills of lading, as it concerns their responsibility 
for the genuineness of the attached security to the drawee, to whom 
it is surrendered on payment of the draft. 

The case before the court arose as the result of a series of trans- 
actions wherein cotton was shipped by a buyer in Louisiana to a party 
in Massachusetts who sold it tospinners. The former drew on the 
latter for a purported shipment of twenty-five bales which was never 
made and, attaching a forged bill of lading to his draft, he procured 
its discount by a bank in Monroe, La. This bank forwarded the 
documents to Massachusetts, where the drawee paid the draft and 
took up the supposed bill. Later, discovering the forgery, he sought 
to hold the Monroe bank responsible and compel it to return the 
money. 

The decision accords with that already rendered by the supreme 
court of the United States upon like facts; the bank receiving pay- 
ment of the draft is not responsible to the payor for the genuineness 
of the security. The loss is placed upon the drawee whose mistake 
it was,.so holds the court, for trusting the dishonest drawer. The 
court says ‘‘it is of the highest importance to commercial interests 
that discredit should never be thrown upon negotiable instruments, 
if possible to avoid it, and for that reason, if none other, be vitiated 
because of the defect, or even forgery, of an accompanying paper.”’ 


Sancta Geauvtadton The report to Gov. Hughes of the special 
on New York Banks, Commission on Banks, of which Mr. A. B. 

Hepburn is Chairman, contains many valu- 
able suggestions as to improving the banking laws of New York in 
respect to the organization and administration of banks and trust 
companies in the state. We can only summarize briefly the recom- 
mendations made. 

The Commission recommends that the law should give the Super- 
intendent an equal power of veto whether it is a bank, or a trust 
company, or a branch of one or the other, that is sought to be 
established, or the purchase of control by one institution of another 
sought to be effected. At present, the Superintendent has no veto 
power as to banks where the capital is paid in in cash, while in the 
case of organization of trust companies he has a more discretionary 
power before issuing a certificate. It is further recommended that 
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banks should not be permitted to have branches unless they possess 
a capital of $500,000 and both banks and trust companies should be 
required to furnish an additional $100,000 capital for each branch 
opened. 

Under existing law the Superintendent may criticise objectionable 
practices and report continued delinquencies to the Attorney-General. 
It is urged that the Superintendent be given direct power to enforce 
the law by closing a delinquent institution. 

With regard to loans, it is recommended that it should be made 
compulsory that loans, discounts and purchases of commercial paper 
should be read to the directors or submitted in written form at the 
meeting next succeeding the making of the same and intentional con- 
cealment of the making of such loans, discounts or purchases should 
be made a misdemeanor; also that it be made a misdemeanor on the 
part of officers who are responsible for the making or receiving of a 
deposit of funds of a moneyed corporation with any other similar in- 
stitution through which credit is given to, or advantage received by, 
officers or directors of the depositing institution, directly or indi- 
rectly. 

The Commission further recommend that the law limiting loans 
upon collateral to any one interest be amended by reducing the 
amount from 40 per cent. to 25 per cent. 

It is recommended that no bank or trust company should be per- 
mitted to loan upon the capital stock of any moneyed corporation an 
amount in the aggregate exceeding 10 per cent. of the capital of the 
corporation whose stock is offered as collateral; nor be permitted to 
loan at all unless the corporation whose stock is offered has been en- 
gaged in business for at least six months nor where six months have 
not elapsed since it has increased its capital. 

Concerning underwritings, it is proposed to add the following as 
subdivision 1 A to Section 25 of the Banking Law: 


‘*(a) No bank or trust company shall make any loan 
or advance to an amount in excess of 20 per cent. of the 
capital, surplus and undivided profits of the bank or trust 
company making such loan, the repayment of which is 
undertaken severally, but not jointly, by two or more in- 
dividuals, corporations, firms or other parties.” 

Frequently the entire advances of funds desired in a syndicate 
undertaking have been made by one institution, with resultant trouble; 
a law such as above would prevent this. Also to restrict a loan upon 
syndicate or other obligations where the lender is at the same time a 
participant as an underwriter, a law is suggested that: 

‘* No bank or trust company shall make any loan or 
advance where such bank or trust company is liable direct- 
ly, indirectly or contingently, for the repayment of such 
loan or advance in whole or in part.”’ 

On the subject of reserves the Committee -ecommend that a re- 
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serve of 25 per cent. should be maintained by the trust companies in 
Manhattan of which 15 per cent. should be cash on hand and 10 per 
cent. in a bank or trust company approved by the Superintendent; 
at the same time removing all limitations as to the investment of 
trust company capital. State banks and trust companies located in 
Brooklyn and Albany should keep the same reserve as national banks 
located therein (12% per cent. cash on hand and 12% per cent. in 
some central reserve city). State banks and trust companies in all 
other places in the state to keep 15 per cent. reserve, two-fifths (or six 
per cent.) cash in bank, the remainder in some bank or trust company 
approved by the Superintendent. Two members disagree with the 
recommendations relative to reserves and one other member of the 
Committee joins with the majority, but thinks 15 per cent. cash for 
trust companies in Manhattan too low. ay 
The Committee recommend radical changes in the law concerning 
bank receiverships, urging that receivers should be appointed by the 
Superintendent as national bank receivers are appointed by the 
Comptroller of the Currency; the administration of the trust to be 
under supervision of the Superintendent and regular reports of their 
condition should be made and become matters of public record. 


Cotton Bins We are indebted to Editor Patterson of the Zexas 
in Texas. Banker for bringing to our attention the following 
press dispatch: 
GaLveston, Tex., January 7, 1908. 

The action of the Liverpool bankers in refusing to 
accept or advance on bills of lading issued by non-con- 
senting parties to the conference agreement has proved 
effective. It is admitted that the bankers used the most 
effective weapon in their command and have put the ex- 
change form of bills of lading out of business in Texas. 
They also have practically broken up the practice of sign- 
ing port bills of lading before the commodity represented 
in the document has been received, and from this date 
cotton will either move through the port of Galveston on 
through bills of lading or on a port bill of lading, signed 
and issued upon receipt of the cotton. 

Today the Cotton Exchange received another cable- 
gram, in. which was listed practically all of the lines not 
previously parties to the conference agreement. This 
places all on an equal footing and it is believed that the 
question is settled. 


This indicates one method, other than by legislation, by which the 
bill of lading may be made a reasonably safe bankable security,namely, 
the refusal by bankers to finance shipments where the security is ob- 
jectionable. The Liverpool bankers pursued this method with refer- 
ence to documents originating in Texas and it now appears, as a re- 
sult, that the carriers have changed their documents and methods to 
conform to banking requirements. 
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LAW OF BANK CHECKS 





A course of study of the rules of law and the established 
customs of business which have grown up and now exist 
in the United States governing the issue, use and redemp- 
tion of the bank check. 


VIIl. PAYMENT OF FORGED CHECKS (Conrtinuep). 


DEPOSITOR’'S DUTY OF VERIFICATION. 
Early Rule; No Duty of Verification. 
Reasons for Modern Rule of Duty of Verification. 
The New York Doctrine. 

The Pennsylvania Rule, 

The Massachusetts Rule. 
Alabama, Texas and Virginia. 
U. S. Supreme Court. 

. Minnesota. 

North Carolina. 

. Missouri. 

. Summary of the Cases. 


PONAXP wwe 


a 
= © 


HEN a bank has, by mistake, paid a check upon which its depos- 

itor’s signature has been forged, or of which the amount has been 

raised, or the check otherwise altered, or the indorsement forged, 
so as to make its payment unauthorized, and has returned the check 
among the paid vouchers and a statement of the account, to its cus- 
tomer, the question is important concerning the depositor’s duty as 
to examination of returned vouchers and verification of the account; 
and notification to the bank of errors or forgeries found therein. 

We have seen that a bank is bound or presumed to know the sig- 
nature of its depositor and have considered the rule, based on that 
presumption, that the bank cannot recover money paid to a bona fide 
holder upon a forgery of such signature; as well as the exceptions to, 
and limitations of, that rule established by recent cases. It is a 
further general rule that payment by the bank, not only upon a for- 
gery of its customer’s signature but where a genuine check has heen 
raised or otherwise altered or an indorsement thereon forged so as to 
make the payment unauthorized, is at the bank’s peril, so far as the de- 
positor is concerned, and the payment cannot ordinarily be charged to 
his account; although the bank’s right of recourse upon the holder 
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receiving payment in cases of forgery or alteration, other than of the 
depositor’s signature, generally exists. 

It is the purpose here to examine the law to see when, and in what 
cases, a bank will have a right to charge a payment upon a forged or 
altered check to a depositor’s account, based on the non-performance 
of a duty on the latter’s part, to examine his returned checks and no- 
tify the bank of forgeries therein; cases which will constitute excep- 
tions to the general rule that payment of a forged or altered check is 
at the bank’s peril and cannot be charged up to its depositor. 


Early Rule; No duty of Verification. 


Some of the earlier cases declared it to be the rule that a depositor 
was under no duty to the bank to examine periodical statements of 
his account, with the vouchers, and give notice to the bank within a 
reasonable time of errors discovered therein. The entire duty of 
guarding against forgeries was thrown upon the bank, which was 
charged with the whole responsibility of ascertaining that a check was 
genuine before paying it. This was the view (since changed) 
originally taken by the New York Court of Appeals which in Weisser 
v. Denison, 10 New York Reports, 68, declared that the depositor owes 
no duty to the bank to examine his pass book or vouchers with the 
view to the detection of forgeries. Notwithstanding a bank with 1000 
depositors had a thousand bank accounts to look after as compared 
wich each depositor’s one account, the whole burden of guarding against 
forgeries and errors in each of these accounts rested upon the bank; 
if it made a mistake in any one, it was its own lookout and it could 
not rely upon any one of its depositors to make comparisons and 
verifications when his particular account was made up, as an assistance 
in the detection of forgeries and errors and a guard against their 
repetition. 


Reasons for Modern Rule of Duty of Verification. 


The reasons which have led the courts in more recent cases to 
establish the rule that a depositor owes a duty to his bank to make an 
examination of returned vouchers when his account is periodically 
made up and returned to him with such vouchers and a comparison 
to verify correctness or detect forgeries, within a reasonable time 
after such return, have been founded largely upon numerous instances 
of forgeries of checks made by confidential clerks or employees of de- 
positors, who by reason of the trust and confidence reposed in them 
by their employers have been enabled to make forgeries or alterations 
of their checks, obtain payment from the bank, cover up such forgeries 
when the paid checks have been returned from the bank, and repeat 
the crime, again and again, before detection. The frequency of such 
crimes have demonstrated the justice of imposing upon depositors 
the duty of verification of their bank accounts and vouchers and have 
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led the courts to impose such duty upon them and hold them re- 
sponsible for loss arising from the non-performance of such duty. 
The views of the courts are not all alike, however, concerning the 
extent of the duty imposed upon the depositor, or the consequences of 
its non-performance. 
The New York Doctrine. 


In Frank v. Chemical National Bank (84 New York, 209) the views 
of the New York court of appeals had so far changed from the idea 
of ‘‘no duty” of examination on a depositor’s part, that the court said 
the depositor owed his bank ‘‘ some attention to the account when it 
is made up.” That was an action brought to recover the amount of 
a series of checks, forged by the depositor’s clerk and paid by the 
bank. The depositor recovered, but not on the principle that he 
owed no duty to the bank but on the ground that he had discharged 
that duty. In the opinion the court said: ‘‘ It does not seem unrea- 
sonable, in view of the course of business and the custom of banks to 
surrender its vouchers on the periodical writing up of the accounts of 
depositors, to exact from the latter some attention to the account 
when it is made up or to hold that the negligent omission of all ex- 
amination may, when injury has resulted to the bank which it would 
not have suffered if such examination had been made and the bank 
had received timely notice of objections, preclude the depositor from 
afterwards questioning its correctness. But when forged checks have 
been paid and charged to the account and returned to the depositor, 
he is under no duty to the bank, so to conduct the examination that 
it will necessarily lead to the discovery of the fraud. If he examines 
the vouchers personally and is himself deceived by the skillful char- 
acter of the forgery, his omission to discover it will not shift upon 
him the loss which in the first instance is the loss of the bank.” 

In the Frank case, the depositor compared the returned checks with 
the stub in the check book but was deceived by the fact that the 
forger had abstracted the forged checks from the package. The court 
declares there is a duty to give ‘‘some attention ” to the account, but 
no duty to so examine as to necessarily lead to a detection of forgeries; 
what the depositor did in this case was a performance of his duty al- 
though the forgeries escaped his attention. 

In 1902, in Critten v. Chemical National Bank (171 N. Y. 219) the 
New York court of appeals, through Mr. Justice Cullen, made a more 
definite statement of the law defining the depositor’s duty of examina- 
tion, the nature and extent of this duty, and the extent of liability 
for non-performance oftheduty. Inthat case the court said: 

‘*The methods of depositors in drawing checks on their accounts 
have become much more uniform than at the time of the deci- 
sion in Weisser v. Denison. The practice of taking checks from 
check books and entering on stubs left in the book the date, amount 
and name of payee of the check issued has become general, not 
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only with large commercial houses but with almost all classes of 
Gepositors in banks. The skill of the criminal has kept pace with 
the advance in honest arts, and a forgery may be made so skil- 
fully as to deceive not only the bank but the drawer of the check 
as to genuineness of his own signature. But when the depositor has 
in his possession a record of the checks he has given, with dates, 
payees and amounts, a comparison of the returned checks with that 
record will necessarily expose forgeries or alterations. It is true that 
_ it will give no information as to the genuine character of indorse- 
ments, and because the depositor has no greater knowledge on that 
subject than the bank, it owes no duty in regard thereto. It is also 
true that the verification of the returned checks would not prevent a 
loss by the bank in case of the payment of a single forged check and 
probably not in many cases enable the bank to obtain a restitution of 
its lost money. It would, however, prevent a successful commission 
of continuous frauds by exposing first forgeries. That this is a num- 
erous class of frauds is apparent from the number of cases which we 
have cited, in all of which the forgery was not a single act but a series 
of acts extending over a considerable period of time and the crime 
was committed by a clerk or employee of the depositor. Considering 
that the only certain test of the genuineness of the paid check may 
be by the record kept by the depositor of the checks he has issued, it 
is not too much in justice and fairness to the bank to require him, 
when he has such a record, to exercise reasonable care to verify his 
vouchers by that record. 

‘* While we hold that this duty rests upon the depositor, we are 
not disposed to accept the doctrine asserted in some of the cases that 
by negligence in its discharge or by failure to discover and notify the 
bank, the depositor either adopts the checks as genuine and ratifies 
their payment or estops himself from asserting that they are for- 
geries * * * Ifthe depositor has by his negligence in failing to 
detect forgeries in his checks and give notice thereof, caused loss to 
his bank, either by enabling the forger to repeat his fraud or by de- 
priving the bank of the opportunity to obtain restitution, he should 
be responsible for the damage caused by his default, but beyond that 
his liability should not extend. ” 

In this case a series of checks had been forged by the clerk of the 
depositor and to him was entrusted the verification of the bank bal- 
ance. The court held the bank must lose the amount of two checks 
paid by it before the account was balanced and vouchers returned but 
was entitled to credit for forged checks paid thereafter, it not having 
been notified of the first forgeries. This credit ended, however, upon 
the payment of a certain check, different from the rest, in which the 
name of the payee had been erased and ‘‘cash” written in place 
thereof, the number of dollars also having been written over an eras- 
ure. The court held the bank was grossly negligent in the payment 
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of this check and the effect of that negligence did not cease with the 
payment of the check for if it had been refused, the forgeries might 
have been disclosed and their future repetition prevented; so that for 
the amount of that and the following forged checks, the bank could 
not hold the depositor responsible. 

In the light of this latest decision, the New York doctrine may be 
said to be this: Where a depositor has a record of the checks he has 
issued, he is under a duty to exercise reasonable care to verify paid 
vouchers by that record, when returned to him by the bank; and if 
he commits the exercise of such duty of examination to a clerk who 
has been guilty of forging or altering his checks, he is bound by 
the knowledge of such clerk, the same as if the depositor personally 
had such knowledge; except that where the bank itself has been grossly 
negligent in the payment of a forged check, it cannot shift the loss, 
or subsequent losses which would not have happened had the check 
not been paid, to the depositor, notwithstanding the knowledge of 
such clerk. Further, in a case where a depositor is liable to his bank 
for neglect of duty in failing to detect forgeries and give notice thereof, 
his liability is limited to loss thereby caused the bank by enabling the 
forger to repeat the fraud, or by depriving the bank of the opportunity 
to obtain restitution and it will not extend to losses from the payment 
of forged checks made before the account containing any forged checks 
has been sent the depositor for verification. In other words, non- 
performance of his duty by the depositor and non-detection of forgeries 
is not an adoption of such forged checks as genuine, nor is it a ratifica- 
tion of their payment, which will estop him from asserting they are 
forgeries except that where such non-performance causes loss to the 
bank by the payment of future forgeries, or by depriving it of the 
opportunity of obtaining restitution for past forgeries, the depositor 
will be responsible to the extent only of the damage caused by his 
default. 

The Pennsylvania Rule. 


The view of the depositor’s duty taken in Pennsylvania is shown 
by the decision of the Supreme Court in Myers v. Southwestern 
National Bank, 193 Pa. 1. From March 1891 to November 1893, a 
clerk of a depositor forged checks to the amount of $13,090 which 
were paid by the bank and charged to the customer in his bank book. 
For the purpose of concealing the forgeries, the clerk falsified his 
employer’s books and by misadditions and missubtractions, forced the 
balances on the check book so as to make them agree with those in the 
bank book. During the period the bank book was balanced twelve 
times. The first settlement included two forged checks. The last 
settlement included a $350 forged check. The other forgeries were 
included in the intermediate settlements. At each settlement the 
amount of each check, not previously settled and cancelled, was 
entered on the customer’s bank book as a charge against him and 
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the book, together with the checks, was delivered to his clerk for the 
purpose of examination and verification. The verification was de- 
puted to the unfaithful clerk. The court held that no objection hav- 
ing been made at the time of the first settlement, the bank had a right 
to assume that everything was correct, including the first two forged 
checks purporting to be signed by the depositor. His silence was a 
declaration tantamount to that effect and in afterwards honoring checks. 
signed by the same person, the bank had a right to consider the fact 
that these signatures had been at least tacitly recognized by the de- 
positor as genuine. While the depositor was not chargeable with the 
knowledge of his clerk that the latter had committed a forgery, he was 
clearly responsible for the acts and omissions of his clerk in the course 
of the duties with which he was entrusted; viz., to receive the checks 
from the bank, take them to his employer's office, compare the 
amounts thereof, etc. As between the bank and the depositor the 
latter alone should be held responsible for the consequences resulting 
from the failure to examine the checks within a reasonable time. In 
contemplation of law the delivery of the checks to the clerk was a 
delivery by the bank to the depositor as the basis on which its credits. 
were claimed. The bank was therefore entitled to have them examined 
and, if rejected, returned within a reasonable time. This was not 
done and because of the depositor’s failure to perform his duty in that 
regard he should not be permitted to recover. 

This, we see, agrees with the New York rule that the depositor is 
under duty to examine and verify returned checks within a reason- 
able time and notify the bank of the forgery and that where the de- 
positor deputes the examination to an unfaithful clerk he is responsible 
for the acts and omissions of the clerk and is charged with the knowl- 
edge acquired by him in the course of his duties. But the doctrine 
differs from that of New York in the extent of liability of the de- 
positor. The Pennsylvania rule, it is seen, is that by the failure of 
such duty, the depositor makes the forged checks his own and cannot 
recover the amount of any of them from the bank. The New York 
rule, on the other hand, would permit a recovery by the depositor of 
the two forged checks first paid before the account containing any 
forged checks was balanced and submitted for verification, unless by 
reason of the failure of the depositor to notify the bank of these 
forgeries it had been deprived of the opportunity for obtaining restitu- 
tion, which in most cases would be improbable. In other words, the 
Pennsylvania rule makes the depositor lose the amounts of these two 
first forged checks on the ground that his failure to detect the forgeries. 
and notify the bank within a reasonable time constitutes a verification 
or adoption thereof. The New York view, on the other hand, is that 
such failure is not an adoption or estoppel to disaffirm the first 
forgeries but, so far as it is the means of causing loss to the bank by 
the payment of future forgeries, it makes the depositor responsible 
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for the loss caused by such future payments unless the bank in paying ° 
any future forged checks is itself guilty of gross negligence; in that 
event the loss therefrom and future losses which would not have 
occurred had that gross negligence not taken place, must be borne by 
the bank. 

The Massachusetts Rule. 


The rule in Massachusetts would seem to be the same as that in 
Pennsylvania, namely, that failure of a depositor to examine his re- 
turned vouchers and notify the bank of a forgery therein within a 
reasonable time, binds the depositor to the payment and estops him 
from disaffirming the genuineness of the forged check. This rule may 
be deduced from the decision in Dana v. National Bank of the Re- 
public, 132 Mass. 156 which was the case of a single forged check 
made by the depositor to the order of a specified payee. The deposi- 
tor’s clerk erased the payee’s name, made the check payable to bearer 
and received payment from the bank. The check was returned the 
first of the following month asa paid voucher. The examination of 
the returned checks and statement was deputed by the depositor to 
the clerk who had made the forgery. The depositor did not question 
the payment until 23 months thereafter. He then sued the bank 
which claimed the depositor had ratified the payment. The court re- 
versed a judgment for the depositor and held that the depositor 
owed the bank the duty of exercising due diligence to give it informa- 
tion that the payment was unauthorized; this included not only due 
diligence in giving notice of the forgery but also due diligence in dis- 
covering it. If the depositor had notice which consists in knowledge 
of facts which, by the exercise of due care and diligence would dis- 
close the mistake, the depositor failed in his duty and adoption and 
ratification of the check may be implied. He could not at the end of 
23 months require the bank to correct a mistake to its injury from 
which it might have protected itself but for the negligence of the de- 
positor. The inference of knowledge gained from the examination 
was not affected by the fact that the examination was made by the 
clerk; if the examination made by the agent was sufficient to give 
such agent notice of the forgery, it did not lie in the mouth of the de- 
positor to say he did not acquire that knowledge as his agent so as 
not to be affected by it. 


Alabama, Texas and Virginia. 


Cases in Alabama, Texas and Virginia indicate that the courts in 
those states hold views similar held to that in New York. 

In First National Bank v. Allen, 100 Ala. 476, it was held that 
a depositor is bound personally, or by an authorized agent, to 
examine returned pass book and vouchers, with due diligence, and 
notify the bank of errors. Where returned vouchers, including forged 
checks, were examined by the clerk who was the forger, the depositor 
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* was chargeable with the knowledge possessed by the clerk which 
should have been communicated to the bank and was liable to the 
bank to the extent of the injury caused by neglect of duty. Where 
money paid on a forged check has been partly recovered by the bank 
the depositor is only liable for the difference between the amount 
paid by the bank and the amount recovered. Where forgeries of 
raised checks covered a period of six months and the account was 
balanced monthly, the depositor was not liable for the payment of 
forged checks before the first monthly statement was received. 

In Weinstein v. Bank, 69 Tex. 38 a series of forged checks were 
paid by the bank. It was held the depositor is under duty to examine 
the returned vouchers within a reasonable time with a view to detec- 
tion of forgeries but the depositor was not estopped as to forged checks 
first paid before the return of the pass book. Where, however, the 
bank is put in a worse position by the failure of the depositor to de- 
tect the forgery upon the return of his pass book within a reasonable 
time and injury has resulted to the bank, the depositor is estopped to 
the extent of the injury. 

In First National Bank of Richmond v. Richmond Electric Co. 106 
Va. 347 (year 1907) a corporation depositor drew a check once a week 
to order of ‘‘ pay roll” which checks were handed to a clerk who re- 
ceived payment from the bank. Beginning December 1901 and for a 
period of 18 months thereafter, the clerk defrauded his employer by 
raising 26 of these pay roll checks, $100 each. The account was 
settled monthly during the 18 months, the pass book being written 
up and the fraudulently altered checks returned with the book. It 
appeared that after the return of the checks the clerk destroyed all 
the altered checks except two, which had not been returned by the 
bank at the time he ran away. In order to conceal his fraud the clerk 
made false additions of the checks given on the stubs of the check 
book, thereby making the aggregate there shown correspond with the 
pass book. Such examination of the pass book as was made consisted 
of the president of the company together with the clerk comparing, 
at times, the pass book with the stub of the check book. In doing 
this the clerk would sometimes hold the pass book and sometimes the 
check book, while the president would hold the other, thus enabling 
the clerk to call out in either case from the book held by him the 
figures so as to make the amount correspond with the book held by 
the president. In this way every time the examination took place the 
pass book as balanced and the check book were made to agree. The 
fraud could have been instantly discovered by verifying the additions 
made by the clerk on the stubs of the check book, or by the president 
looking at both the pass book and the check book on any one of the 
occasions when the examination was made by the clerk and himself 
together. 

The court held the evidence tended to show the depositor did not 
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examine its pass book and the vouchers returned therewith with rea- 
sonable care and diligence and did not exercise reasonable care 
and diligence in supervising the conduct of its agent while the 
latter was examining such pass book and vouchers. Whether the 
depositor did so exercise reasonable care and diligence was, under 
proper instructions, a question to be determined by the jury. 
The court held that the lower court had erred in refusing to 
give the following instruction: ‘‘ The jury are instructed that the 
plaintiff is charged with such knowledge as Woodall had in making 
the examination of its bank book and the inspection of returned 
checks and comparison of the same with stubs of plaintiff’s check 
book.” The court for this error reversed a judgment in favor of 
plaintiff and it said: 

‘*In the commission of a forgery the employee is not the agent of 
the principal and his knowledge cannot be imputed to the principal. 
But after the forged checks have been paid and returned to the de- 
positor as vouchers with the bank account written up and balanced 
according to the usual business methods, if the depositor assigns 
the duty of examining such vouchers and account to this same clerk 
who has had an opportunity of committing the fraud and has done so, 
then such employee in the discharge of his duty is the agent of the 
depositor and such depositor is chargeable with the agent’s knowledge 
of the fraud.” 

The Virginia court in stating the law upon this subject quotes 
largely from the Critten case in New York and it is to be presumed 
that the New York doctrine as to the extent the depositor is liable, 
will be the one adopted in Virginia. 


U. S. Supreme Court. 


In Leather Mfrs. National Bank v. Morgan, 117 U. S. 96, a case 
came before the Supreme Court of the United States where a clerk 
had raised a series of his employer’s checks, collected them of the bank 
and when the checks were returned they went to the same clerk who 
was charged with the duty of verifying the account. The Court thus 
announces the doctrine: 

‘*Tt is within common knowledge that the object of a pass book is 
to inform the depositor from time to time of the condition of his ac- 
count as it appears upon the books of the bank. It not only enables 
him to discover errors to his prejudice, but supplies evidence in his 
favor in the event of litigation or dispute withthe bank. In this way 
it operates to protect him against the carelessness or fraud of the 
bank. The sending of his pass book to be written up and returned 
with the vouchers is therefore, in effect, a demand to know what the 
bank claims to be the state of his account. And the return of the 
book, with the vouchers, is the answer to that demand and in effect 
imports a request by the bank that the depositor will, in proper time, 
examine the account so rendered and either sanction or repudiate it 
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* * * The depositor cannot, therefore, without injustice to the 
bank, omit all examination of his account, when thus rendered at his 
request. His failure to make it or to have it made within a reason- 
able time after opportunity given for that purpose, is inconsistent 
with the object for which he obtains and uses the pass book * * * We 
must not be understood as holding that the examination by the de- 
positor of his account must be so close and thorough as to exclude 
the possibility of any error whatever being overlooked by him. Nor 
do we mean to hold that the depositor is wanting in proper care when 
he imposes upon some competent person the duty of making that 
examination and of giving timely notice to the bank of objections to 
the account. If the examination is made by such an agent or clerk 
in good faith and with ordinary diligence, and due notice given of 
any error in the account, the depositor discharges his duty to the bank. 
But when, as in this case, the agent commits the forgeries which mis- 
lead the bank and injure the depositor and, therefore, has an interest 
in concealing the facts, the principal occupies no better position than 
he would have done had no one been designated by him to make the 
required examination, without, at least, showing that he exercised 
reasonable diligence in supervising the conduct of the agent while 
the latter was discharging the trust committed tohim. In the absence 
of such supervision the mere designation of an agent, to discharge a 
duty resting primarily upon the principal, cannot be deemed the 
equivalent of performance by the latter.” 

The doctrine of this case accords with those of the other cases above 
cited as to the duty of examination imposed on the depositor and his 
responsibility where he has deputed the duty toa clerk who has commit- 
ted the forgeries. It does not define the extent of liability of the 
depositor, whether a ratification of all forged checks not discovered 
and notified within a reasonable time or a liability for such loss only 
as is caused to the bank by his failure of duty, because of the pay- 


ment of future checks. 
Minnesota. 


In a case which came before the Supreme Court of Minnesota 
(Lumber Co. v. Bank, 90 Minn. 478), a trusted employee who rep- 
resented his employer at the bank made certain misappropriations 
from time to time. He would be entrusted with checks drawn by 
the depositor upon other banks which he would take to the bank in 
question and deposit, receiving part cash, the balance being credited 
to the depositor’s account. The misappropriations consisted in tak- 
ing the cash instead of making a deposit of the whole amount. The 
court in this case quotes the language of the Supreme Court of the 
United States in the Leather Manufacturers bank case and holds the 
depositor estopped from questioning the conclusiveness of the account 
as stated by the pass book because of neglect of duty of verification. 
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The principle is applied that where a loss must be borne by one or 
the other of two parties it should fall on the one through whose fault 
or negligence the loss occurred. 

In view of this case, the Minnesota rule would seem to be that the 
depositor owes his bank a duty of verifying the account when returned 
to him; that if he deputes this duty to the clerk who has committed 
the frauds in connection therewith he is bound by the acts and omis- 
sions of the latter and that the depositor is estopped, by non-per- 
formance of duty, from questioning the correctness of the accounts 


as stated. 
North Carolina. 


In Yarborough v. Trust Company, 141 N. C., 377, a married woman 
deposited $1,200 in a trust company in December 1904. The same 
month the trust company paid what purported to be her check for the 
amount, payable to a national bank. The national bank paid out 
this money to her husband. About January 1, 1905, the paid check 
was mailed to the depositor’s address asa voucher. In September, 
1905, she drew on the trust company for the amount. The court 
stated the general rule thus: ‘‘A bank is presumed to know the 
signature of its customers, and if it pays a forged check it cannot, in 
the absence of negligence on the part of the depositor whose check it 
purports to be, charge the amount to his account;” it held the trust 
company liable and that it could not throw upon the depositor the 
duty of seeking to recover the money from the national bank which 
received it. 

The facts of this case are not of such nature as to enable a state- 
ment of what the North Carolina rule would be as to depositor’s duty 
of verification in case of a series of forged checks returned monthly 
as vouchers. The case is one of a single forged check and the depos- 
itor is held not bound because the bank was not notified when the 
forged check was returned asa voucher. The record, however, does 
not show that the depositor ever received the forged check, simply 
that it was mailed to her address. 


Missouri. 


In Kenneth Investment Co. v. National Bank of the Republic, 77 
S. W. 1002, the Court of Appeals of St. Louis refers to previous deci- 
sions in that state to the effect that the depositor is bound to exam- 
ine his pass-book, when written up and returned to him with cancelled 
vouchers, within a reasonable time, and to give prompt notice to the 
bank of any errors, frauds or mistakes therein. It holds that this is 
a reasonable requirement; that if a forged check is returned with the 
pass-book to the depositor, charged to his account, which through his 
negligence he fails to discover, and the bank suffers damage thereby, 
he, rather than the bank, should suffer the loss. But the court fur- 
ther says it has never held, and does not think it sound law to hold, 








16 THE BANKING LAW JOURNAL. 


the depositor estopped to charge the bank with the forged checks if 
he has used ordinary care in the examination of his pass-book and re- 
turned checks and fails to discover the forged checks and give notice 
thereof; nor should he be estopped if he fails to make any examina- 
tion whatever, provided it is shown that the bank was negligent in 
paying the forged checks. The court in this case holds that the de- 
positor is not bound where the examination is made by the clerk who 
has forged the checks if the depositor use due care in selecting the 
clerk, saying: ‘‘A rule that would require that the examination 
should be made by the depositor in person or that would charge him 
with the fraud of his trusted employee, should he entrust to him the 
examination, would be a harsh one and at war with the relation in 
which a bank stands to its depositor and very much weaken the salu- 
tary rule that ‘a bank in paying money on the check of its depositor, 
does so at its peril and takes the risk of his check being genuine.’ ”’ 

This, in effect, is the New York doctrine with one important ex- 
ception, namely, non-responsibility of the depositor where the exami- 
nation is entrusted to the clerk who commits the forgery. 


Summary of the Cases. 


All the cases above cited (excepting North Carolina) hold that a 
depositor is under duty to exercise due diligence in making an exami- 
nation and comparison of returned vouchers within a reasonable time 
after he receives them from the bank and of notifying the bank of 
errors found therein; all that have passed upon the question (Missouri 
alone to the contrary) hold that where the depositor deputes this 
duty to the clerk who has committed the forgery, he is bound by the 
knowledge of the clerk; and upon the question of the extent of the 
depositor’s liability of non-performance of duty, a few of the cases, it 
is seen, hold that the depositor is estopped from questioning the ac- 
count and held to have adopted or ratified all the forged checks, while 
the greater number hold that the depositor is only liable to the extent 
of the loss or injury which his non-performance of duty causes the 
bank; that this does not include forged checks first paid before the ac 
count containing such checks has been balanced and returned to the 
depositor unless the bank has lost opportunity for obtaining restitu- 
tion; furthermore, in certain cases which have considered the point, 
where the bank is itself guilty of gross neglience in the payment of 
any one of a series of forged checks, such gross negligence fixes the 
loss for that and subsequent forged checks upon the bank, although 
the depositor has also failed in his duty of verifying the account. 

In the next number we will consider the statutes which 
have been enacted in New York, Wisconsin, California, 
Montana, South Dakota, Michigan, Oregon and Wash- 
ington fixing a time limit after which a bank will not 


be liable to its depositor for payment of a forged or 
raised check. 














BANK SHAREHOLDER’S RIGHT OF INSPECTION. 


A stockholder of a national bank will not be granted a 
peremptory writ of mandamus compelling the bank officers 
to grant him inspection of the stock book and permission to 
copy the list, unless he acts in good faith and with proper 
motives; and where his motives are questioned, and not 
shown to be legitimate, the court has discretion to refuse 
the application. Decision of N. Y. Appellate Division, in 
Hunter v. National Park Bank, reported at page 39 this 
number. 


VERY officer of a national bank, or of a bank organized under 

E state laws, is more or less interested in the question of the right 

of a stockholder toinspection of (1) the stock book and (2) the gen- 

eral business books, accounts and papers of the institution and of 

the limitations upon that right; it is important that the officer in charge 

of the respective books know as to when and under what conditions he 

will be compelled to allow a stockholder to see the books and make 

copies or extracts from them, and when he will be justified in refus- 
ing to allow such inspection. 

A stockholder of a bank, whether his holdings be large or small, 
is, of course, a part owner of the institution with, theoretically, all 
the rights which ownership implies to see and know what is going on; 
but practically this right of inspection is limited by (1) considerations 
of convenience as to time and place owing to the multitude of part 
ownerships of a stock corporation and (2) considerations growing out 
of the fact that in many cases the motives of the stockholder seeking 
inspection are improper and illegitimate and if his demands were 
granted, would work injury to the institution. 

While it is proper and right, for example, for a small or minority 
stockholder to inspect the books to learn whether his holdings are 
jeopardized by mismanagement or fraudulent practices, he having 
reasonable ground so to suspect, or to learn the names of other stock- 
holders who might join him in investigating or prosecuting mal- 
administration, or to determine the value of his stock for purpose of 
sale, it is, on the other hand, improper and wrong for a man to buy 
one or two or three shares of a bank, for the purpose of demanding 
inspection of the business books and gaining information which he 
can use to the detriment of the institution or to the injury of some of 
its customers, or in aid of a competing bank, or with the object 
of obtaining inspection of the stockbook for stock-jobbing or other 
illegimate purposes. 

It is not infrequent that bank officers are confronted with demands 
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for inspection which they know, or suspect, are not in good faith and 
with proper motives and it is useful in such cases for the bank officer 
to understand what his rights are, as to refusing inspection. For this 
purpose, we bring to his attention a few of the decisions upon the 
subject, classified with reference to demands for inspection of the 
general business books of a bank and demands for inspection of the 


sstock book. 


INSPECTION OF BUSINESS BOOKS. 


A stockholder has a common law right of inspection of the business 
books of a bank at a proper time and place, subject to discretion of 
the court to deny the exercise of the right where his motives are 
shown to be improper. 

In October 1905, the United States Supreme Court handed down 
an important decision on this subject. A stockholder of a national 
bank in Utah applied for leave to inspect the books, accounts and 
loans of the bank, which was refused him. His stated object was to 
ascertain the value of his stock and whether the business affairs of 
the bank had been conducted according to law. The Supreme Court 


stated the general rule that a shareholder has a right, at common law, 


for proper purposes and under reasonable regulations as to place 
and time, to inspect the books of the corporation of which he is a 
member. It pointed out that in this case, there was no suggestion 
that the stockholder was acting in bad faith or through improper 
motives or that he was seeking in any way to misuse the information 
which the books would afford him ; therefore the right to inspection 
should not have been denied him. The possibility of the abuse of 
this right was not a ground for its denial. It did not follow, how- 
ever, that the courts would compel inspection of a bank’s books under 
all circumstances. The court will exercise a sound discretion and 
grant the right under proper safeguards to protect the interests of 
all concerned. The right should not be granted for speculative pur- 
poses, or to gratify idle curiosity, or to aid a blackmailer, but it may 
not be denied to the stockholder who seeks the information for 
legitimate purposes. 

The Supreme Court further held that there was nothing in the 
National Bank Act which cut down or limited the common law right 
of the shareholder to inspection. Referring to section 5241, which 
provides : ‘‘ No association shall be subject to any visitorial powers 
other than such as are authorized by this title or are vested in the 
Courts of Justice” it said the visitorial powers referred to did not 
include the common law right of the shareholder to inspect the books 
of the corporation. 

The Supreme Court further held that it was within the power of 
a state court to enforce a national bank shareholder’s common law 
right of inspection in a proper case. It said: 

‘* While the state has no power to enact legislation contravening 
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the Federal laws for the control of national banks, Congress has pro- 
vided that for actions against them at law or in equity, they shall be 
deemed citizens of the state in which they are located and that, in 
such cases, the circuit and district courts of the United States shall 
have such jurisdiction only as they would have in cases between indi- 
vidual citizens of the same state. If the stockholders had the legal 
right to enforce inspection, there is no room to question the authority 
of the state courts to enforce the right by granting the proper relief 
in a judicial proceeding.” 

The New York Court of Appeals in 1902 (Tuttle v. Iron National 
Bank, 170 N. Y. 9) made a like decision in a case where a national 
bank was in liquidation and information as to the bank’s condition and 
affairs had been refused. Certain stockholders applied for a manda- 
mus requiring the officers and directors to exhibit the books, papers 
and assets, to permit them to examine them and make extracts there- 
from. The application was granted by the lower court, and the Court 
of Appeals said that unless there was a question of its power, the dis- 
cretion of the lower court had been lawfully exercised, as the stock- 
holders were entitled to inspection which could not affect or prejudice 
the liquidation of the bank. The Court of Appeals decided that a 
state court had power to enforce the shareholder’s common law right 
of inspection in case of a national bank, basing its decision on the 
federal statute making national banks citizens of the state; and it said: 
‘‘The principle upon which a stockholder is allowed access to the 
books of a corporation is as applicable to the case of a banking cor- 
poration as it is to any other kind of corporation. It is his common 
law right and, unless restricted by law or by charter, the exercise of 
that right will not be denied him at a proper time and place, when 
the circumstances are such as seem to the court to make that right 
available.”’ 

In Alabama a state statute provides that ‘‘the stockholders of all 
private corporations have the right of access to, inspection and exami- 
nation of the books, records and papers of the corporation, at reason- 
able and proper times.” The Supreme Court of Alabama (Winter v. 
Baldwin, 89 Ala 484) has said ‘‘This statute is but a slight modifica 
tion of the rule of the common law” and ‘‘the purpose of the statute 
was to secure to the stockholders of every corporation the right gen- 
erally to examine the books at all reasonable and proper times * * *. 
If the inspection is sought from improper motives, or for reasons 
which are insufficient to justify it, this is matter of defense’ to the 
application for mandamus. Where the motives of the applying stock- 
holder are proper, the court in this case held (one justice dissenting) 
that national banks were within the provisions of this state statute and 
it could be invoked by a national bank shareholder who desired to in- 
spect the bank’s books. 


INSPECTION OF STOCK BOOK. 
With respect to a shareholder's common law right of inspection of 
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the business books of a bank or other corporation Whether resting 
upon the common law rule or confirmed by state statute, we have seen 
the enforcement of the right is always subject to the discretion of the 
court, where the propriety of the motive is questioned. Bank officers, 
then, are not obliged to grant inspection in all cases but, where they 
believe the motive improper, can rely on the courts to protect the in- 
stitution from abuse of the stockholder’s right. 

Does any different rule anywhere prevail as to inspection of the 
stockbook, under which the right is absolute, irrespective of motive, 
and not subject to the discretion of the court? This inquiry is per- 
‘tinent in view of the construction by certain New York courts of sec- 
tion 29 of the Stock Corporation Law of New York which provides: 


‘*Every stock corporation shall keep at its office * * * 
a book to be known as the stock book, containing the 
names alphabetically arranged of all persons who are 
stockholders of the corporation, showing their places of 
residence, the number of shares of stock held by them 
respectively, the time when they respectively became the 
owners thereof and the amount paidthereon. The stock- 
book of every such corporation shall be open daily during 
at least three business hours for the inspection of its 
stockholders and judgment creditors, who may make 
extracts therefrom;’’ and imposes a penalty for non- 
compliance. 


Under this, the New York Court of Appeals has said (Matter of 
Steinway, 159 N. Y. 250): 

**To the extent, however, that an absolute right is conferred by 
statute, nothing is left to the discretion of the court but the writ 
should issue as a matter of course, although even then, doubtless, due 
precautions may be taken as to time and place so as to prevent inter- 
ruption of business or other serious inconvenience.” 

Following this, is the language of the appellate division, third de- 
partment of the New York Supreme Court (People v. Railway, 22 
B. L. J. 860) that: 

‘The right of inspection of books of this character (business books) 
by a stockholder is a common law right and the granting or with- 
holding of it on refusal of the corporation rests in the sound discre- 
tion of the court. But the inspection of the stock book is upon a dif- 
ferent footing and is a right given absolutely to the stockholder by 
statute, in addition to his common law rights. * * * The distinction 
between an inspection of the general books of the corporation and its 
stock-book is illustrated by the case of People v. Nassau Ferry Co. 86 
Hun, 128, where general inspection was denied and inspection of the 
stock-book given as a matter of right. The motives of a stockholder 
in inspecting the stock-book alone are immaterial.” 

The above were cases of corporations other than banks, but the 
above statute is applicable to state banks in New York and, it has also 
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been held, to national banks; and it is a serious matter for banking 
institutions if every schemer or speculator who desires to examine 
and copy the stock list for purposes of speculation, stock-jobbing or 
other improper motive, inimical to the institution, can have the ab- 
solute right to do so, free from the court’s protective discretion, by 
the mere purchase of a share or two of its stock. 

Two cases involving inspection of the stockbooks of national banks 
have, however, come before the New York courts under this section 
{the second of which is the National Park Bank case published in full 
in this number) and while in both, national banks (erroneously we 
think) are held subject to the provisions of section 29 of the state Stock 
Corporation Law, it would appear from the latest decision that the en- 
forcement of the statute will still rest in the court’s discretion and in- 
spection be denied where the motiveisimproper. To briefly refer to 
these cases: 

1. Joseph W. Lorge, a stockbroker, purchased ten shares of the 
Consolidated National Bank and was permitted to inspect the stock- 
book but was not allowed to copy the stock list, which he stated he 
wanted to assist him in trading operations in the stock. The Supreme 
Court at special term, refused to grant permission for this purpose 
(See 22 B. L. J. 252) but the Appellate Division, first department, 
reversed the order and grdnted a peremptory writ of mandamus (See 
22 B. L. J. 499). It held the purpose legitimate. Butitsaid: ‘‘Doubt- 
less the court has power to withhold an inspection for an illegitimate 
purpose, and may regulate the time when the inspection shall be 
made.” It based its decision both upon Section 5210 of the U. S. 
Revised Statutes which provides for the keeping of a stock list of 
national banks, subject to the inspection of shareholders and creditors, 
and upon Section 29 of the New York Stock Corporation Law which, 
upon the authority of the Tuttle case (170 N. Y. above referred to) 
it held to apply to a national bank. 

2. The owner of four shares of the National Park Bank applied to 
inspect the stockbook and copy the stock list, under Section 29 of the 
Stock Corporation Law. The bank submitted affidavits imputing bad 
faith and improper motives to the applicant. The court holds that 
Section 29 is subject to the qualification that the granting of a 
mandamus is always in the judicial discretion of the court and will 
not be enforced when it appears that the application is not made in 
good faith for a legitimate and proper object. When facts are pre- 
sented showing the motive questionable ‘‘the burden is cast upon 
the party making the application to affirmatively show that he is act- 
ing in good faith, for a legitimate purpose and his own or the cor- 
poration’s protection.’’ Until this is shown, the application will be 
denied. 

These cases of application for inspection of the stock books of na- 
tional banks show that, even if Section 29 of the Stock Corporation 
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Law confers rights of inspection upon stockholders of national banks 
(a proposition concerning which we think there is serious question) 
such right will not be enforced as an absolute one, irrespective of 
motive, but the court will always exercise its discretion to refuse the 
application if improper motives are alleged and shown. The earlier 
cases to the effect that Section 29 is mandatory and permits of no in- 
quiry as to motive are disregarded. The same proposition was held a 
year or so ago in the New Jersey case of the National Biscuit Company 
wherein, notwithstanding the language of the state statute conferring, 
apparently, an absolute right of inspection, its enforcement was held 
subject to the court’s discretion. In that case, a stockholder desired 
to ascertain whether a certain man against whom he had a claim was 
the owner, or had recently transferred stock in the corporation, and 
the court held the motive insufficient to entitle him to inspection. 

It may, therefore, be regarded as a safe proposition that whether 
it be the business books, or the stock book, of a bank or other cor- 
poration, inspection of which is desired by a stockholder, and whether 
the right to inspection rests upon the common law or a provision of 
statute, the discretion of the court in granting or refusing inspection, 
dependent upon the good faith and sufficiency of the stockholder’s 
motive is supreme; and officers of state and of national banks may 
govern themselves <ccordingly. 


NATIONAL BANKS IN DECEMBER. 


In December the number of national banks in the system was in- 
creased by the organization of 23 associations with aggregate capital 
of $850,000. Owing to the financial conditions prevailing during the 
past three months the organization of national banks has been 
materially retarded, as but 38 associations were chartered in October, 
19 in November, and, as stated, 23 in December. 

During the year 1907, national banks to the number of 490, with 
authorized capital of $31,482,000 were chartered. The net increase 
in number of banks was but 392, as 82 associations were placed in 
voluntary liquidation and 16 in the charge of receivers. The net in- 
crease in capital stock is shown to have been $50,353,000 ; and 
in the year there was a net increase in national bank circulation of 
$93,968,426. 

At the close of the year there were in existence 6,675 banks 
with total capital of $912,369,775 ; circulation outstanding, secured 
by bonds, $643,459,899 ; circulation covered by deposits of lawful 
money, $46,670,996, making the total outstanding circulation $690, - 
130,895. 

Since March 14, 1900, there have been chartered 3,715 national 
banks. 





THE GUARANTY OF BANK DEPOSITS. 


E publish elsewhere the text of the law enacted by the new 
state of Oklahoma which provides for the creation of a De- 
positor’s Guaranty Fund by a tax of one per cent. upon the 
daily average deposits of the banks, less deposits of state funds 

properly secured, for the year preceding the date upon which the tax 
is levied. The law provides for a levy of such tax within sixty days 
after its approval, which was December 17, 1907. 

This law, being the first of the kind ever enacted in this country 
and an innovation in banking systems, its provisions should be studied 
with care, and its practical effect will be watched with great interest 
both by the advocates and the opponents of a system of guaranteed 
deposits. Will it prove a practical success; or an economic failure 
and be repealed? Time will tell. 

The principle of the law is to maintain a fund equal to one per 
cent. of the average deposits of the banks; special assessments to be 
levied, when the fund is depleted, to restore it tothe maximum. If 
a bank fails, its depositors are to be paid in full, and when the cash 
on hand or immediately available is insufficient for that purpose, the 
fund will be drawn upon for the deficiency, additional assessments to 
be made, if required. The state, as trustee of the fund, is given a 
first lien upon all the assets of the failed bank including liabilities of 
stockholders, officers, directors and all debtors, toreimburse the fund 
as far as possible. 

The fund is to be originally created by a levy of one per cent. 
upon the daily average deposits of all existing banks (excluding gov- 
ernment deposits) for the preceding year. Where a bank has not 
been in existence a full year, nospecial provision seems to be made; 
we presume the daily average will be taken for the time the bank has 
been in existence. Annually thereafter, reports are to be made by 
the banks of daily average deposits for the preceding year and where- 
ever an excess is shown, one per cent. must be paid on such excess. 
If a bank shows less average deposits for its second or third year, than 
those of its first year, no provision is made for a refund of a propor- 
tionate amount to bring its contribution down to one per cent. of its 
last annual average deposits. Banks organized subsequent to the 
enactment of the law must pay into the fund three per cent. of their 
capital when they open for business, but at the end of the year, this 
amount will be adjusted upon the basis of one per cent. of their aver- 
age deposits. Reorganized or consolidated banks which have paid the 
one per cent. tax are not, however, required to contribute the three 
per cent. of capital required of new banks. 

The law applies only to banks organized and existing under the laws 
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of the state. No attempt is made to make it mandatory or compul- 
sory upon national banks in the state but provision is made under 
which the national banks may voluntarily avail their depositors of the 
protection of the fund, ‘‘upon terms and conditions, in harmony with 
the purpose of this act, to beagreed upon by the State Banking Board, 
the Bank Commissioner and the Comptroller of the Currency of the 
United States;” but in case Congress provides for a guaranty fund of 
depositors of national banks, such banks may withdraw from the state 
guaranty fund and will be returned ninety per cent. of the unused 
portion of their assessments. 

Such are the main features of the new Oklahoma law which con- 
tains, of course, the necessary administrative details. The Comptrol- 
ler of the Currency in his last annual report says concerning banks 
and banking in Oklahoma: 

‘‘By proclamation of the Executive dated November 
16, 1907, Oklahoma and Indian Territories entered the 
Union as the State of Oklahoma, with an area of 70,430 
square miles and a population officially stated, of 1,414,- 
177. Inthese Territories on August 22, 1907, there were 
304 national banks, with aggregate capital of $12,012,- 
500, individual deposits of $41,800,000 and resources of 
$72,100,000. In addition, Territorial and private banks 
to the number of 370 were reported in June last, with in- 
dividual deposits of $16,155,517; aggregate resources, 
$23.215,819, making 674 banks in these Territories, with 
combined capital of $16,866,625, individual deposits, 
$57,900,000; and aggregate resources, $95,300,000. 

By these figures, we see that in June last there were 370 territorial 
and private banks with individual deposits of some sixteen million 
dollars in the two territories which now constitute Oklahoma. We 
assume the private banks of Oklahoma are to be governed by the law 
as well as the state banks. This sixteen million dollars does not, we 
understand, include the deposits of other banks. But, without com- 
plete figures at hand, and allowing for increases, a fair estimate of the 
total of deposits in banks governed by the new law will not very much 
exceed twenty millions or, at most, twenty-five millions of dollars. A 
one per cent. tax on this would yield a fund of $250,000 as an initial 
guaranty. 

This, of course, does not take into account the 304 national banks 
of the state with individual deposits aggregating in August last up- 
wards of forty-one millions of dollars, or nearly three times those of 
the state and private banks, although the latter exceed the former in 
number. These national banks, it would appear, are placed in a 
somewhat serious position by the new law. Without discussing the 
question whether it would be lawful for a national bank, upon its own 
initiative, to contribute an amount equalling one per cent. of its de- 
posits as a guarantee for the benefit, not only of its own depositors, 
but of those of every other bank in the state, and whether an object- 
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ing stockholder could not enjoin it from so doing, the new law does 
not provide that a national bank may join the fund by this method. 
It requires an arrangement in which the Comptroller of the Currency 
must be one of the agreeing parties and it is very doubtful whether 
that official has the power or authority, under existing law, to enter 
into an agreement such as provided. Unless it is lawful for the na- 
tional banks to become contributors to the fund, they are placed at 
serious disadvantage with the state banks in respect of their deposi- 
tors. Take two banks in an Oklahoma town, one a state and the 
other a national institution, the one printing on its signs, stationery 
and general advertising that its depositors are protected by the De- 
positor’s Guaranty Fund of the State of Oklahoma and the other not 
able to offer its depositors and correspondents the same guarantee, it 
must naturally follow that the national bank will suffer severely in its 
ability to retain and to attract depositors, to the corresponding benefit 
of the state institution. Either one of two things will probably re- 
sult, i. e., Congress will be forced to enact a similar guaranty measure 
applicable to national banks throughout the country, or the national 
banks in Oklahoma will be forced to reorganize as state institutions. 
The banks along the southern border of Kansas have been quick to 
recognize the immense advantage possessed by a bank, whose de- 
posits are guaranteed, over a contiguous bank whose deposits are not 
and have appealed to Governor Hoch to convene a special session of 
the Kansas legislature to enact a similar law, and, if our information 
is correct, the governor has called such special session to convene 
January 16th. 

We will not here enter into any statement or discussion of the re- 
spective arguments in favor of, or in opposition to, a system of 
guaranty of bank deposits. Many bankers favor such a plan, while 
others oppose on the ground that it is imposing a tax upon the strong 
to support the weak ; that by the creation of a guaranty fund, the 
promoter and the speculator are encouraged to maintain themselves 
alongside of the conservative banker; that it is a system by which 
dishonesty and incompetency are insured and the reckless and incapa- 
ble banker held out as equally worthy the patronage and support 
of the general public, as his more worthy brother, for whose customers 
such a guaranty would never be necessary. 

But, so far as Oklahoma is concerned, arguments for or against a 
guaranty deposit law are no longer available. The law in that state 
is an accomplished fact. We assume it to be constitutional. The 
New York Bank Fund Law of 1829, while it did not operate success- 
fully and was inadequate as an indemnity, one fourth of the banks in 
the system having failed, was not questioned on the ground of un 
constitutionality. The practical operation of the Oklahoma law will 
afford a valuable object lesson and experience which will either prove 
the wisdom of a plan of this nature, or the reverse. We presume the 
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state will not keep the fund locked up in its vaults, nor invest it out- 
side its borders, but that the fund will, itself, be the subject of de- 
posit in banks, upon adequate security and under such conditions as 
to be immediately realizable in case of need. 


TRUST COMPANIES AND NEW YORK CLEARING HOUSE. 


At a meeting of the New York Clearing House Association on 
January 13th a motion to admit to the association such trust companies 
incorporated under the laws of New York State as would agree to 
keep at least 25 per cent. of their deposits as a cash reserve was 
unanimously carried. Itis said that trust companies keeping between 
15 and 25 per cent. of their deposits as reserve will be admitted later 
to associate membership. 

The following amendment to its constitution was adopted : 


Section 28. Trust companies organized under the laws of the 
State of New York may be admitted as members of the association in 
the same manner and to the same extent as banks may be admitted, 
and when so admitted shall be entitled to all the rights and benefits, 
and subject to all the conditions and obligations to which bank 
members are or shall be entitled or subject under the provisions of 
the constitution. Trust companies, however, becoming members of 
the association shall be required to keep a cash reserve in their own 
vaults of not less than 25 per centum of their deposits. <A failure to 
keep such reserve shall be sufficient ground for action under Section 
20 of the constitution. 


The following resolution was also put before the meeting, though 
action on it will be deferred until the Legislature has made its 
amendments to the law covering trust company reserves: 


Trust companies may be admitted to the privileges of the Clearing 
House as associate members, upon consenting to be governed by the 
constitution and regulations of the Clearing House, and upon an agree- 
ment to keep and maintain at all times in their own vaults a cash re- 
serve equal to fifteen per centum of their deposits. Such associate 
members shall not, however, be entitled to vote, or to hold office or 
be members of the Clearing House committees or to act as redeeming 
agents for other institutions. No bank or trust company shall here- 
after be admitted to full or associate membership having a capital and 
surplus of less than $500,000. Associate members shall pay $1,000 
per annum to the Clearing House, but shall not be liable for any 
initiation fee. 





THE PUNISHMENT OF FALSE 
STATEMENTS AFFECTING BANKS. 


HE banking institutions of the country are peculiarly vulnerable 
to attack and injury from the acts of malicious, and sometimes 
of ignorant, persons who make or circulate false statements or 
rumors concerning their solvency, either by word of mouth or 

by the more powerful weapon of written or printed defamation. It 
is easy to start a run, and it has often been done, upon a perfectly 
solvent institution which, before it has been checked, has worked, 
not alone injury and inconvenience to the bank but to many of the 
general public. Sensational newspapers frequently seize upon some 
trivial occurrence which they magnify and distort by scare headlines 
and false statements into untrue stories of most damaging effect, and 
the injury is not healed by a subsequent corrective publication. One 
of the strongest national banks in the country, located in New York 
city, was subjected last fall to an unpleasant experience of this nature. 
The fact that one of the bank’s employees, by reason of illness, had 
been granted a temporary leave of absence coupled with the fact that 
workmen were engaged at night in repairing certain of the fittings 
of the bank, was distorted by a New York daily paper into a ‘‘ Rumor 
of Heavy Defalcation” in the bank named with detailed account of 
expert accountants working at night on the books to ascertain the ex- 
tent of the loss—all false, the sick employee being the imaginary de- 
faulter and the workmen, the accountants. With a bank less large 
and strong, the publication might have had more damaging effect and 
caused a serious run ; as it was, it was annoying and unjust in the 
extreme. 

But it is not only the sensational press that are offenders by their 
evasive statements that ‘‘it is stated” or ‘‘it is rumored” that thus 
and so has happened and by the circulation of innuendoes imputing 
insolvency or a crippled condition to a banking institution. Indi- 
vidual malefactors and mischief-makers everywhere abound. Last 
November, for instance, in western Pennsylvania, a foreign banker 
industriously circulated false stories among his countrymen that a 
certain national bank had failed, his motive being obvious. 

In another city of the same state a disgruntled depositor in a na- 
tional bank and in a trust company, sent broadcast a large number of 
circular letters, many to persons with whom he had had no business 
dealings, calling upon all holders of his checks on these institutions 
to present them within twenty-four hours and that he would not there- 
after be liable thereon. This person was indicted for libel, but when 
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the case came to trial, the judge was reluctantly compelled to tell the 
jury that under the law as it now exists in Pennsylvania, a corpora- 
tion cannot be libelled; to which he added a declaration that it would 
be the duty of the next legislature to enact a special law punishing 
offenses of this nature which, he said, worked great injury not alone 
to the institutions affected but to the general public. We publish 
elsewhere in this number the full text of the judge’s charge in this 
case which will make valuable reading as indicating how, at present, 
the banks are at the mercy of ignorant and malicious persons who cir- 
culate false stories or innuendoes imputing insolvency to particular 
institutions and the necessity for active efforts to obtain adequate 
laws for the protection of banks and the punishment of offenders. 
Not only in Pennsylvania but in most of the other states, the 
existing laws are inadequate to prevent, by punishment, offenses of 
this nature. Realizing this, the Standing Law Committee of the 
American Bankers’ Association, last spring, drafted an act of legisla- 
ture designed to correct the evil and through the efforts of the New 
Jersey Bankers’ Association and its secretary, Mr. William J. Field 
who is chairman of the law committee of the American Bankers’ 
Association, the New Jersey legislature passed the law, in April, 
1907. It provides : 
A Further Supplement to an act entitled ‘‘ Anact for 
the punishment of crimes (Revision of 1898),” approved 
June fourteenth, one thousand eight hundred and ninety- 
eight. Be Ir Enactep by the Senate and General As- 
sembly of the State of New Jersey : 
1. Any person who shall wilfully or maliciously in- 
stigate, make, circulate or transmit to another or others 
any statement, untrue in fact, derogatory to the financial 
condition or affecting the solvency or financial standing 
of any bank, banking institution or trust company doing 
business in this state, or who shall counsel, aid, procure 
or induce another to start, transmit or circulate any such 
statement or rumor, shall be guilty of a misdemeanor. 
2. This act shall take effect immediately. 
Approved April 12, 1907. Chap. No. 50, Laws of 1907. 


Last November a copy of this law was forwarded by the Standing 
Law Committee to Mr. J. G. Kelly, President of the Braddock (Pa.) 
National Bank, who interested Representative Dalzellin the matter, 
and the law, in slightly modified form, was introduced by the latter 
in Congress with a view to its enactment for the protection of all the 
national banks throughout the country. Following is the law as 
introduced in Congress : 


60th CONGRESS, 
1st Session. H. R. 6091. 


IN THE HOUSE OF REPRESENTATIVES. 
December 9, 1907. 
MR. DALZELL introduced the following bill; which was 






















PUNISHMENT OF FALSE STATEMENTS. 


referred to the Committee on the Judiciary and order- 
ed to be printed: 


A BILL 
TO AMEND THE NATIONAL BANKING LAWS, AND FOR 
OTHER PURPOSES. 

Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress As- 
sembled, That any person who shall make, circulate, or 
transmit to another or others any statement, untrue in 
fact, derogatory to the financial condition or affecting 
the solvency or financial standing of any national bank 
in the United States, or who shall counsel, aid, procure, 
or induce another to start, transmit, or circulate any such 
statement or rumor, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine 
of not more than five thousand dollars and by impris- 
onment at hard labor for a term of not more than five 
years. 

Section 2. That this Act shall take effect immediately. 


The Standing Law Committee of the American Bankers’ Associa- 
tion are urging the enactment of this law in Congress and in all the 
states wherein legislative sessions will be held this year; and in a cir- 
cular which has been issued containing this (as well as drafts of other 
proposed laws) have urged the bankers of the country to use their in- 
fluence and give their support to the movement to secure its passage. 
This measure in particular is one that is greatly needed; the necessity 
for such a law is not only asserted by the banking fraternity but by 
an independent judiciary as being for the good of the entire public, 
and bankers everywhere should do what they can to see that it is 
placed upon the statute books of Congress and of the respective states. 


es | 


EXPORTS OF MANUFACTURES. 


Exports of manufactures from the United States aggregated more 
than three-quarters of a billion dollars in value in the calendar year 
1907. This means that the exports of manufactures have averaged 
more than 2 million dollars a day during the entire year, including 
every day in the calendar year. It was only beginning with the year 
1899 that the exports of manufactures reached as much as 1 million 
dollars per day, basing the statement upon the average of the year, 
while prior to ‘1890 they had never reached as much as a half million 
dollars a day. On only three occasions during the past year did the 
value of manufactures exported fall below 60 million dollars for a 
single month. In the month of June they exceeded 70 million dollars, 
or as much for that single month as those of the entire year 1870 
and considerably more than in any twelve months period prior to that 
year. The value of manufactures exported in 1907 will approximate 
770 million dollars, against 311 millions in 1897, 149 millions in 1887, 
144 millions in 1877, 59 millions in 1867, and 41 millions in 1857, 
the figures of these earlier periods being those of fiscal years. 


THE ALDRICH CURRENCY BILL. 


(COMMUNICATED. | 


F the published reports of the provisions of the Aldrich Emergency 
Bill and of the intentions to rush it through Congress are true, and 
if the plain people are desirous of being heard upon the subject, 

there is no time to be lost. 

The first objections to the bill, occurring to at least one business 
man and banker, may be stated as follows: 

I. The currency issue of the National Banks is of but little profit 
to them at anytime. The sound banks at money centers will not 
take the trouble and risk of picking up and investing in the securities 
required, and could not afford to, for any advantage they would get 
from a temporary issue of currency at six per cent. interest. If any 
banks did it they would be those at distant points in new states where 
the rate of interest is high and the local securities of the class re- 
quired, even state bonds, would not be of the highest class. 

II. The risk of the government in guaranteeing these notes would 
be serious, as any one will see who reads Mr. Horace White’s account 
in his ‘‘Money and Banking” of the proceedings in New York State 
under the ‘‘ Free Banking Act of 1838,” and in many western and 
southern states which passed and suffered under similar acts. Be- 
sides the labor, difficulty and responsibility of the Comptroller in se- 
lecting and allowing securities under the act would be immense. 

Ill. The bill provides for the imposition of taxes upon the present 
circulation of one-half of one per cent. as they are guaranteed by 
deposits of two per cent. bonds or those of a higher rate of interest, 
but does not provide as to the disposition of this fund. This circula- 
tion ought not to be encumbered by any new burdens. The bill also 
omits what is probably intended to be provided, that the income from 
the bonds deposited shall while they arein the Treasury be drawn by 
the depositing banks. 

IV. The bill does not alter the fact that the United States is and 
will be the guarantor, and responsible for the redemption of every 
bank note constituting the paper currency of the people of the Union, 
but the system and proceedings are complicated and cumbrous under 
this bill. The line of growth and evolution of our currency system 
should be in the direction of simplicity and directness. 

About three-quarters of the two billion dollars of paper currency 
now in use are the direct issues of the U. S. Treasury under special 
acts of Congress, the balance are notes of the National Banks based 
on government bonds. These notes are current and have the absolute 
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confidence of the people on the ground that a promise of our govern- 
ment has all the people and all their property behind it and is absolute 
security. 

We have a Bureau of Currency organized by the National Bank 
Act with the Comptroller as its chief officer, his superior is the Treas- 
urer, and above him are the Secretary of the Treasury and the Presi- 
dent, Noblesse Oblige. We cannot have a safer staff of officers of a 
great financial institution, than this with a Cabinet for counsel and a 
Congress for criticism, investigation and general control and all within 
the blare of a world wide publicity. 

Now as a substitute for the Aldrich scheme, how would this do? 

1. Let Congress pass an act authorizing the Treasurer to issue in 
one form of different denominations promises of the U. S. Govern- 
ment to pay the bearer on demand the amount named in gold coin of 
present standard weight and fineness and of sufficient amount to take 
up and retire all the outstanding certificates and legal tenders now in 
use. It might require the Treasurer to keep say twenty-five per cent. 
of the amount of the issues in gold coin in the Treasury as a reserve. 
It might leave the National Bank notes as they are, but the logic of 
the situation would soon require the substitution of the U. S. notes in 
their place. 

2. In case of an emergency, let the Treasurer be authorized to 
issue the same form of currency notes to any amount required ex- 
changing it with any one for gold or loan it to banks on security at 
least as good as he now takes from banks in which he deposits money 
of the Treasury, and at a rate of interest that will ensure its return 
in lawful money when the stringency is over. 

Would not something like this stop any panic, supply all the cur- 
rency needed, be perfectly safe for the Government, and have a ten- 
dency at least to steady the rate of interest in money centers which 
now periodically jumps from one and a half per cent. to one hundred 
per cent., causing much trouble, and confusion to the business of the 
country ? 

The method here suggested is the simplifying, extending and 
adapting to circumstances as shown necessary by experience a system 
of National finance which paid the debt incurred by, and repaired 
the ravages caused by, a great war; and has brought the Nation 
through forty years of peaceful prosperity and progress unrivalled by 
any other period of its history or that of any other nation. - 

It is noteworthy that all the complicated and costly schemes pro- 
posed are devoted exclusively to meeting a difficulty or curing an evil 
which does not in fact exist, never has existed, and probably never 
will exist in this country—that is, a dearth of paper currency resulting 
in serious and disastrous results tothe people. It had no appreciable 
effect in causing the recent ‘‘ panic ;” it was not currency the men 
short of money wanted, but good checks that would transfer credits 





32 THE BANKING LAW JOURNAL. 


at the banks. It was caused by overtrading on borrowed capital of 
many business men, by an excess of speculation in all kinds of pro- 
perty and securities, and especially by the inflated values of securities 
dealt in in the exchanges, produced by the representations of corpora- 
tions issuing stocks and bonds and by the enthusiasm of those dealing 
in them. They were pushed up to the breaking point and broke. It 
was the ebb and flow of the tide, the breaking of the wave crest, the 
oscillation of the pendulum ; Mr. Spencer would have called it the 
Natural Law of Rythm applied to the affairs of men. 

These periodical ups and downs will always occur with longer or 
shorter intervals in the business transactions of so energetic a people 
as ours. In fact in a modified form they often occur in the money 
centers by the lenders forcing the rates of interest to abnormal 
heights, to the injury and sometimes to the ruin of the borrowers, 
without attracting much public attention, but a shortage of paper 
currency plays no material part in them. 

The business of the people consists in exchanging labor and skill 
and their products. The currency measures and facilitates these 
exchanges largely through the banks. The two billion dollars of 
paper currency, eight hundred million dollars of specie, the ten thous- 
and State Banks and six thousand, six hundred National banks 
in normal times are more than ample machinery with which to do 
this business. The large banks often have large quantities of paper 
currency in their vaults not needed or in use, but in a wild panic, if 
rich men and the banks hoard money and lock their doors to borrow- 
ers, Mr. Aldrich’s two hundred and fifty millions would be but a drop 
in the bucket. Three or four banksin New York city would require 
the whole issue to pay their depositors. The peoples’ bank, the Treas- 
ury of the United States, would be the only resource. 

In the opinion of the writer, there is a saving grace about the Al- 
drich Bill in that it is for emergency only and will not interfere with 
the general working of our present financial system, and failing of 
success as he thinks it will, the present system can be simplified and 
extended at any future time on the lines herein suggested, or other- 
wise, while the Fowler Bill isso revolutionary of the foundation prin- 
ciple of our present system of representative paper currency that it 
would soon land us in a financial slough from which it would be diffi- 
cult, painful, and expensive to reach solid ground again. 

NEW JERSEY BANKER. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


FORGED BILL OF LADING., 


Bank discounting cotton draft to which forged bill of lading attached and collecting 
amount from drawee, not responsible for the forgery to payor of draft. 


Varney v. Monroe National Bank: in re Varney, Supreme Court of Louisiana, June 17, 1907. On rehearing, 
October 8, 1907. 


1. A draft was discounted, with bill of lading attached. It was genuine, and was 
drawn on plaintiff with his authorization, and was paid by him. The bil! of lading 
was a forgery. 

2. Plaintiff sued the defendant to return the amount, on the ground that it was 
paid in error and that defendant was liable for the error. 

3. What mistake there was, was plaintiff's, for trusting the dishonest drawer of 
the draft, who annexed to it a forged bill of lading. 

Provosty and Monroe, JJ., dissenting. 

(Syllabus by the Court.) 


Action by E. B. Varney against the Monroe National Bank. Judg- 
ment for defendant was affirmed by the Court of Appeal, and plain- 
tiff applies for certiorari or writ of error. Petition dismissed. 


Breaux, C. J. Plaintiff instituted this suit against the Monroe 
National Bank for the amount of $1,229.69. 

The drawer, Bandy, attached a bill of lading to his draft for 25 
bales of cotton, which bill of lading wasindorsed by Bandy. It was 
cashed by the bank and forwarded to the drawee, Varney, in Massa- 
chusets for payment. 

The draft and the bill of lading were presented to plaintiff, who 
paid the draft. 

The bill of lading showed, as regards the bales of cotton, that it 
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was consigned to shipper’s order; i.e. Bandy’s. It was not even con- 
signed to Varney’s order. 

The bill of lading was a forgery. No cotton was ever shipped by 
Bandy from Monroe, and plaintiff was imposed on by Bandy. He 
paid this draft to the bank, as he alleged, in error, believing that the 
cotton had been shipped to him and that the bill of lading was genuine. 

The plaintiff sued the defendant bank, as payee and discountee, 
through whose instrumentality the draft was transmitted and collected. 

Defendant pleaded practically a general denial, admitted that it 
had discounted the draft and forwarded it with the bill of lading, but 
denied that it had guaranteed the genuineness of the bill of lading at- 
tached to the draft. 

There was judgment in the district court rejecting plaintiff's de- 
mand, and on appeal to the Court of Appeal, sitting at Monroe, La., 
this judgment was affirmed. 

The appellant asked for a restraining order from this court, which 
was granted. 

The papers before us bring up the issues of the case. 

Bandy was a local buyer of cotton, and Varney sold it to spinners 
at Fall River, Mass. 

Plaintiff, in November, 1904, wired to Bandy to ship 25 bales, 
naming the price. Bandy replied: 

‘*We [italics] have bought twenty-five bales at the price named.”’ 

. The we (italics) evidently referred to Varney and Bandy, who 
were, as we takeit, acting together in the buying and selling of cotton. 

The day following the days of these telegrams, the plaintiff wrote 
to Bandy confirming ‘‘our several telegrams regarding 25 bales cot- 
ton.” The letter contains the following: 


‘‘Grading strictly middling, 11-16 staple, price 934 f. o. b. and 
freight and return commission. Sight draft on me.” 


This letter was signed by plaintiff. 

The following is an excerpt from the testimony of plaintiff. 

The cotton was to be shipped by common carrier, and to be paid 
for by sight draft with bill of lading attached, and sent through the 
bank in ordinary course, and presented to Varney in Fall River, all 
referring to the cotton in question. 

Bandy did not buy the cotton and make the shipments, but none 
the less drew on plaintiff and attached a bill of lading. The draft 
was discounted by the bank and forwarded tothe domicile of plaintiff, 
who paid it. 

It became known that the bill of lading was a forgery and Bandy a 
fugitive. 

The business relations between plaintiff and Bandy dated from a 
number of years back. Bandy wrote to plaintiff in September, 1902 
(this was at the beginning of their business relations), that he was 
indebted to a friend, naming him, for his name as a good, wide-a- 
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wake broker. This must have led to some agreement between them, 
for a short time thereafter Varney wired: ‘‘We can sell two hundred 
more at eleven cents.” And not long thereafter Bandy sent a telegram 
to Varney, acknowledging receipt of information of sale of 50 bales 
of cotton. , 

Some nine or ten different lots of cotton were bought and sold al- 
together during the time that they kept up whatever business rela- 
tions there was between them. Letters and telegrams passed. 

Varney became tired of Bandy’s dilatoriness in money matters. In 
March, 1904, he called his attention to the fact that there was a con- 
siderable balance still due him, most of which, he said, was commis- 
sion due him. In one of the last letters before the forgery, plaintiff 
took Bandy to task for his neglect in not paying the balance due. His 

complaint was quite pronounced and showed impatience on account 
of the delay in money matters. 

There are incidents of the case referred to in the brief, such as 
that the junior counsel, when called upon by plaintiff, expressed the 
opinion to him that the amount of the discounted draft which plain- 
tiff had paid would be returned to him. 

Plaintiff also charges that Bandy had done things sufficient to ex- 
cite suspicion of his crookedness; that the defendant bank had writ- 
ten an identifying memorandum on the draft, which identified it with 
the bill of lading in such a way as to identify one with the other as 
relates to liability in discounting the draft. 

Plaintiff also charged that the bill of lading was on blue paper, 
which was used only for shipments within the state of Louisiana. 

The contention of the appellant, taken in its last alternative or 
aspect, is that plaintiff in error is entitled to a return of the amount 
paid, and that it matters little what the relations of plaintiff with 
Bandy were; that if they were, as found by the district court and by 
the Court of Appeal, that of a broker to his principal, that none the 
less Varney paid by mistake. 

Plaintiff invoked the articles of the Code which provide that he 
who receives what is not due him by error unknowingly is obliged to 
restore it (Civ. Code, art. 2301 et seq.); that these articles have appli- 
cation, because Varney paid through mistake. 

It is undoubtedly true that the general principle of the Code gov- 
erns in commercial transactions, if it contains applying provisions to 
the issues involved. 

It was not the first time that Bandy, the drawer on plaintiff, had 
discounted his draft precisely in the same manner that the discount 
was obtained in this instance. 

It must be borne in mind that part of the transaction was legal. 
The draft was genuine. The forged bill of lading did not vitiate the 
draft, as it does not appear that the defendant had the least knowledge 
on the subject. The bill of lading was notindorsed by the bank. Plain- 
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tiff’s correspondent, with whom he had business dealings, was not 
worthy of his confidence. 

Misplaced confidence, which may happen to any one, brings on a 
situation sometimes which one must accept without being able to ob- 
tain relief against third persons. 

The case of Hoffman v. Bank, 12 Wall. (U. S.) 186, is leading. 

The following is a summary of it: 

The defendant presented a draft to the plaintiff, accompanied with 
a forged bill of lading. Plaintiffs, believing the bills of lading genu- 
ine, paid the money to defendant. The contention of the plaintiffs in 
their suit against the defendant to have the money returned was that 
they paid the draft under a mistake. The defendant conceded that 
the plaintiffs had paid the money by mistake, but pleaded that the 
bill of lading was not indorsed by the bank, and that for that reason . 
the bank could not be held; that no representation of any sort was 
made by the bank to plaintiffs. 

The court held that the bills of exchange were in the usual form 
and contained no reference to the bills of lading; that it was not pre- 
tended that the defendant had any knowledge or intimation that the 
bills of lading were not genuine, and that it was not pretended that 
they made any representation upon the subject to induce the plaintiffs 
to pay the draft; that they received the bills of exchange as a bank 
discount, and paid the full amount of the net proceeds to the drawers; 
and that it was not suggested that any acts of the defendant except 
indorsement of the bills of exchange in the usual course of business, 
operated to the prejudice off plaintiff. 

‘*Forgery as to bills of lading,” said the court, ‘‘would be a good 
defense to an action, if defendants had been drawers; but they were 
payers and holders for value.” 

Well-considered English decisions are substantially similar. Ina 
well considered case the court said that it illustrated the perils of com- 
mercial life; that the case was one of perfect good faith on both sides, 
and the question was which of the two innocent parties was to suffer 
by the fraud which had been committed by issuing forged bills of lad- 
ing; substantially that the bank could not be held in guaranty of the 
genuineness of the bill of lading; and that the plaintiff had no equity 
to recover back the money which had been paid on a genuine bill of 
exchange, which had, for security, what was taken to be a genuine 
bill of lading, but which was, on the contrary, a forgery. 11 English 
Law Reports (1870-1871) 398. , 

In the main the same was Robinson v. Reynolds, 2 Adol. & El. 
(N. S.) 196. 

The bank cannot be held as in the case of asale of a thing. The 
warranty is no longer the same. The genuineness of the instrument 
defeats the possibility of obtaining a return ofthe money. Landa v. 
Lattin Bros., 19 Tex. Civ. App. 246. 
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In another well-considered case it was decided that the ‘‘purchaser 
of a draft attached to a bill of lading does not transfer title to the 
goods, so as to render the purchaser of the draft responsible for the 
contract upon which the goods were shipped.” Lewis v. Small (Tenn.) 
96 S. W. 1051. 

The special features of the case urged by plaintiff, to which we 
have made reference in our statement of the facts above, do not take 
the case out of the rules in commercial law. 

One of these features urged by the plaintiff is that the discounting 
bank might have protected itself by inquiry before discounting the 
draft. 

It is sufficient defense to state that the acceptor—that is, the plain- 
tiff, by whom the draft was paid—might have protected himself by de- 
clining to pay before receiving the cotton. He might have protected 
himself by a special agreement with the bank to see into the genu- 
ineness of bills. 

This is only mentioned to say that on the score of protection against 
forgery the plaintiff was at least as much at fault as the defendant was, 
if the defendant was at all in this instance. 

Some mention has been made of the fact that the color of paper 
was something in the nature of warning. It was not the color of paper 
used by railroads in issuing interstate bills of lading. 

We have noted that carriers issue a bill of lading of one color in 
carrying goods within the state, and of another color in carrying goods 
within a distance. 

This railroad usage about colors of bills of lading may not be known 
to business men generally. Besides, it was as much incumbent upon 
plaintiff to take notice as for the defendant. 

It was also charged that the drawer of the draft was not a man of 
the highest integrity; that some of his paper had gone to protest. 

This is not sufficient to discredit paper, and enable the acceptor 
and payor of a draft to obtain the return of money paid under the cir- 
cumstances. Goetz v. Bank of Kansas City, 119 U. S. 551. 

It is of the highest importance to commercial interests that dis- 
credit should never be thrown upon negotiable instruments, if possi- 
ble to avoid it, and for that reason, if none other, be vitiated because 
of the defect, or even forgery, of an accompanying paper. 

Before concluding, liberal quotation will be made from a recently 
decided case by a court of last resort of another state. _ 

The discountee had discounted several drafts. Goetz v. Bank of 
Kansas City, 119 U. S. 551. The consignee, after paying several of 
the drafts, discovered that the bills of lading were forged, whereupon 
he refused to pay one draft which he had accepted and sued to recover 
on the drafts he had paid. 

In deciding, the Supreme Court of the United States reviewed 
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several leading English court decisions, one especially that we have 
cited supra. That exalted tribunal said, in regard to the rule: 

‘* This has been held in numerous cases, and was directly adjudged 
in Hoffman v. Bank, 12 Wall. (U. S.) 181; Goetz v. Bank of Kansas 
City, 119 U. S. 551.” 

In 119 U. S. 551, the discountee had indorsed on the invoices the 
words ‘‘for collection.” As this part of the decision is directly per- 
tinent, we insert it here: 


‘*The court held that the bank did not, by discounting the drafts, 
or by indorsing the invoices accompanying the bills of lading ‘ for col- 
lection,’ guarantee the genuineness of the bills of lading, and that its 
right to recover on the acceptances was not defeated by the mere fail- 
ure to inquire into the consideration of the drafts.” 


The case is applicable on the different points here involved. The 
jurisprudence of the nation, as expressed by its highest court,'is gen- 
erally accepted as controlling in matters relating to commercial law, 
where there is no statutory rule to the contrary. 

The Hardie Case, 118 La. 253, relates to bills of lading which 
through negligence and oversight remained in commerce after they 
should have been returned. They fell into third hands, and they 
claim payment. The third holder was protected. Thedecision is not 
pertinent here. Bills of lading are commercial paper, and negotiable 
as such. In the pending case one of the commercial instruments was 
good and valid, and was paid by plaintiff, as others had been paid by him. 

The security was bad. That did not have the effect of destroying 
the good. 

The Supreme Court of Tennessee decided recently: The pur- 
chaser of a draft attached to a bill of lading does not transfer title to 
the goods, so as to render the purchaser of the draft responsible upon 
the contract in accordance with which the property was shipped. 

A national bank has no authority to deal in merchandise, so as to 
render itself liable for the full delivery of aconsignment of merchandise. 

The court goes at some length in its inquiry regarding the 
authority of the national banks. Lewis v. Snell (Tenn.) 96 S. W. 
1051. The decision here does not rest on that ground, although the 
cited decision seems to rely on good ground and authority. 

For reasons assigned, it is therefore ordered, adjudged and de- 
creed that the crder which was served in this case be recalled and 
discharged. The demand is disallowed, and the petition dismissed. 


Provosty and Monrog, JJ., dissent. 


On Rehearing. 


Lanp, J. This case falls squarely within the doctrine, announced 
in Goetz v. Bank of Kansas City, 119 U. S. 551, that ‘‘a bank, in dis- 
counting commercial paper, does not guarantee the genuineness of a 
document attached to it as collateral security.”” In the Goetz Case 
the bank not only indorsed for collection the bills of exchange, but 
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also some of the invoices attached to the forged bills of lading. In 
the case at bar there was no invoice, and the bank made no indorse- 
ment on the bill of lading. The bill of exchange was drawn at sight 
in the usual form, and contained no reference to the bill of lading, 
which as a matter of fact was delivered to the bank at the same time. 
One of the officers of the bank wrote ‘‘25 B-C” above the name of 
the drawer, evidently for the purpose of showing the connection 
between the draft and the bill of lading. The drawee fully under- 
stood that there was no cotton connected with the bill of excharge, 
except that supposed to be covered by the bill of lading, and paid the 
draft on the faith of the forged bill of lading, and not by reason of 
the memorandum on the face of the draft. 

The doctrine of the Goetz Case, supra, is based on the well-settled 
rule of commercial law that the consideration of a bill of exchange, as 
between the drawer and drawee, does not affect the rights of a bona 
fide indorser for value. 


Rehearing refused. 


RIGHT OF NATIONAL BANK SHAREHOLDER TO IN- 
SPECTION OF STOCK BOOK. 


Right of inspection not absolute in all cases but where good faith questioned its en- 
forcement rests in court’s discretion. 





The People ex rel. Wilson R. Hunter, respondent v. The National Park Bank, appellant, New York Su- 
preme Court, Appellate Division, First Department, December 1907. 


A stockholder owning four shares of the National Park Bank applied under the 
provisions of section 29 of the New York Stock Corporation Law and was granted a 
peremptory writ of mandamus compelling the bank to allow him to make a complete 
list of the names, addresses and number of shares held by each of the stockholders of 
the bank; this notwithstanding affidavits submitted on behalf of the bank tending to 
prove the application was not made in good faith but from improper motives. In 
reversing the judgment the appellate division holds: 

The absolute right of inspection of a stockholder under section 29 of the Stock 
Corporation Law exists only where the right is sought to be exercised for legitimate 
purposes; but the court has discretion to refuse a mandamus where the application 
is not made in good faith, but for an ulterior purpose and to aid undisclosed persons 
in undisclosed schemes against the corporation. 


Appeal from order granting a peremptory writ of mandamus com- 
pelling the defendant to allow the relator to make a complete list of 
the names, addresses and number of shares held by each of the stock- 
holders of the National Park Bank. 


Louis F. Doyle for appellant; Henry B. Culver for respondent. 


INGRAHAM, J. The relator in his petition makes this application 
under the provisions of section 29 of the Stock Corporation Law (chap. 
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564, Laws 1890, as amended by chap. 354, Laws 1901). That section 
provides that ‘tevery stock corporation shall keep at its office * * * a 
book to be known as the stock book, containing the names, alphabeti- 
cally arranged, of all persons who are stockholders of the corporation, 
showing their places of residence, the number of shares of stock held 
by them respectively, the time when they respectively became the 
owners thereof, and the amount paid thereon. The stock book of 
every such corporation shall be open daily during at least three 
business hours for the inspection of its stockholders and judgment 
creditors, who may make extracts therefrom ;”” and imposes a penalty 
for a neglect or refusal to comply with these provisions. 

The petition upon which this proceeding was instituted alleges 
that the petitioner is the proprietor, owner and holder of record of 
four shares of the capital stock of the National Park Bank, the certi- 
ficate of ownership being dated the first day of February, 1907; that 
the National Park Bank is acorporation organized under the acts of 
Congress relating to the establishment of National Banks, and hasits 
principal place of business in the City and County of New York; that 
on three occasions before the 6th day of May, 1907, the petitioner de- 
manded an inspection of the stock book of defendant, with which 
demand the president of the defendant corporation refused to comply. 
The first demand seems to have been made on the 18th day of Febru- 
ary, 1907, and on the 6th day of May, 1907, petitioner made an ab- 
solute demand which was refused; whereupon the petitioner by notice 
of motion,dated May roth, 1907,applied for a mandamus demanding that 
the defendant permit the relator to have undisturbed inspection of 
the stock book of the defendant during at least three business hours 
daily. 

In answer to this application there were submitted affidavits from 
which it appeared that the attorney for the relator called upon the 
attorney for the defendant prior to January 1, 1906, stating that he 
wished to inspect and copy the list of stockholders of the National 
Park Bank; that he claimed the right to a copy of the list as a stock- 
holder of the bank, and that his object in seeking the information 
was to purchase stock in the National Park Bank; that subsequently 
he again called on the attorney for the defendant bank, but then de- 
clined to say for what purpose he desired the list, intimating that he 
was not acting for himself, but declined to say for whom he was act- 
ing; that he made subsequent demands upon the attorney for the 
bank, but always refused to state whom he represented in applying 
for the information; that therelator did not become a stockholder of 
the bank until February 1, 1907, more thana year after his attorney’s 
first application for leave to examine and copy the list of stockholders; 
that the petitioner is a clerk employed by a law firm who is engaged 
in collecting and adjusting claims against banks and serving papers; 
that he has acted in various cases as plaintiff on assigned claims 
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brought by different firms of attorneys, and that the same attorney 
had acted for others who had obtained a small number of shares of 
stock in other national banks in making similar applications for lists 
of stockholders of such banks. 

In the affidavit of the president of the defendant bank it appeared 
that in December, 1905, the present attorney for the petitioner called 
upon him and requested an inspection of the list of stockholders, 
claiming to be a stockholder or to represent stockholders, declining 
to state, however, whom he represented or for what purpose he de- 
sired the list of stockholders; that the capital stock of the National 
Park Bank is divided into 30,000 shares of the par value of $100 each, 
and is held by about 800 stockholders residing in many different States 
of the Union and in foreign countries; that upon his knowledge ac- 
quired as president of the defendant bank and the nature of the stock- 
holders of defendant bank he believes and charges it to be the fact 
that the relator in this proceeding is not a bona fide stockholder of 
the bank and does not desirea list of the stockholders for any proper 
or legitimate purpose or for the protection of any proper or legitimate 
interest of any stockholder in the said bank, but seeks to obtain this 
list for some ulterior and improper purpose which may, and probably 
would, be detrimental to the interests of the stockholders of the Na- 
tional Park Bank, and desires an opportunity to show that this in- 
spection is not sought for a legitimate or proper purpose, but on 
the contrary is sought for an improper and unlawful purpose; that he 
therefore desires that a reference be ordered to inquire into the facts 
of the relator’s good faith and the purpose of his application and the 
bona fides of his ownership of the stock, and if such reference is or- 
dered the defendant will pay the expenses thereof. There were no 
answering affidavits and these allegations remain undisputed. 

There is no express provision of law authorizing a mandamus to 
enforce the provisions of section 29 of the Stock Corporation Law, 
but when a stockholder of a corporation shows a legal right to an in- 
spection of the books of the corporation he is entitled to enforce that 
right by mandamus. This rule, however, is subject to the qualifica- 
tion that the granting of a mandamus is always in the judicial discre- 
tion of the court and a strict legal right will not be enforced when it 
appears that the application is not made in good faith for a legitimate 
and proper object. Itis sufficient in the first instance to show the ex- 
istence of a clear legal right to the relief demanded; but if, in 
answer to the application, facts are presented tothe court from which 
the inference can fairly be drawn that the application is not made in 
good faith for the protection of the applicant or of the corporation 
but is made for some ulterior or improper purpose, especially when 
it appears that a small number of shares of stock of an important 
financial corporation have been acquired for the express purpose of 
making an application for a list of the stockholders of the corporation 
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which is not to be used by the owners of the stock making the appli- 
cation, but for others whose names are not disclosed and for purposes 
not disclosed, the burden is cast upon the party making the applica- 
tion to affirmatively show that he is acting in good faith, for a legiti- 
mate purpose and his own or the corporation’s protection. In this 
case it appears that the attorney who is representing the plaintiff had, 
for over a year prior to the time when the relator acquired his stock, 
made persistent demands upon the president of this corporation for a 
list of stockholders, refusing to state for whom he made the demand 
or the object for which he required thisinformation. These demands 
being refused, there were purchased four shares of stock of the de- 
fendant corporation, which were transferred to a clerk in the office of 
a firm of attorneys, who shortly thereafter made a demand for an in- 
spection of the stock book as a stockholder, persistently refusing to 
state the purpose for which he desired the information, whether or 
not he was acting for others, or for whom he was acting. He was 
accompanied in making this demand by the attorney who had insisted 
upon obtaining the information for undisclosed clients and was repre- 
sented by the same attorney in instituting these proceedings to en- 
force his rights as astockholder. These facts, I think, required from 
the relator a free and frank disclosure of his object in making the ap- 
plication, the use to which he wished to put the information that he 
required, whether or not he was acting on his own behalf or on be- 
half of others whose names were not disclosed, as well as the object 
in seeking to obtain information to which persons who are not stock- 
holders are not entitled. 

There is no question in this case of any misuse of its corporate 
franchises by the defendant, and there is no fact stated which shows 
any necessity for the intervention of the stockholders in the manage- 
ment of the bank. The application is based upon the assertion of the 
relator’s right as a stockholder to the inspection of this stockbook. 
The assertion of the right is met by facts tending strongly to show 
that the application is not made in good faith by the petitioner, 
but that this small number of shares of stock was acquired by him for 
the purpose of obtaining information which had been requested some ‘ 
time before he purchased the stock by an attorney refusing to state 
the names of those he represented or the purpose for which he wished 
the information—a situation which, unexplained, if it did not justify 
adenial of the application, at least required the court to refuse it 
until there had been a full and frank disclosure of the persons, if any, 
back of this application and the purposes for which the information 
was desired. 

The courts have always held that applications of this kind are ad- 
dressed to the sound discretion of the court, and should not be granted 
for an ulterior or improper purpose. In the Matter of Steinway (159 
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N. Y., 250-263) it was said: ‘‘A stockholder has the right at common 
law to inspect the books of his corporation at a proper time 
and place and for a proper purpose, and that if this right is re- 
fused by the officers in charge a writ of mandamus may issue in the 
sound discretion of the court, with suitable safeguards to protect the 
interests of all concerned. It should not be issued to aid a blackmailer 
nor withheld simply because the interest of the stockholder is small, 
but the court should proceed cautiously and discreetly according to 
the facts of the particular case. To the extent, however, that an ab- 
solute right is conferred by statute nothing is left to the discretion of 
the court, but the writ should issue as a matter of course, although 
even then, doubtless, due precautions may be taken as to time and 
place so as to prevent interruption of business or other serious incon- 
venience.” And in speaking of the provisions of this section 29 of 
the Stock Corporation Law it is said: ‘‘The statute merely strength- 
ened the common law rule with reference to one part thereof and left 
the remainder unaffected. It dealt with but a single book, and as to 
that it amplified the qualified right previously existing by making it 
absolute and extending it tojudgment creditors. The stock book has 
no relation to the business carried on by a corporation, and the change 
was doubtless made to enable stockholders to promptly learn who are 
entitled to vote for directors, and judgment creditors to learn who 
are liable as stockholders for a failure to comply with the provisions 
of the act.”” In People ex rel. Lorge v. Consolidated National Bank 
(105 App. Div., 409), this court, while upholding the right of a stock- 
holder to an inspection of the stock book and the making of extracts 
therefrom, said: ‘‘Doubtless the court has power to withhold an in- 
spection for an illegitimate purpose, and may regulate the time when 
the inspection shall be made. But where it issought fora legitimate 
purpose and the application is made during business hours, the right 
to such inspection is mandatory.” 

While the Court of Appeals in the Steinway case (supra) speaks of 
the absolute right of a stockholder to an inspection of this stock book 
prescribed by section 29 of the Stock Corporation Law, I do not think 
it was intended to hold that the court had no discretion to refuse a 
mandamus where the application was not made in good faith but 
for an ulterior purpose, and to aid undisclosed persons in undisclosed 
schemes against acorporation. Where facts are stated which justify 
an inference that the application is not made'in good faith for the 
protection or purposes of the applicant, but for the benefit of undis- 
closed persons for undisclosed purposes, that the court has power and 
should before granting the application at least require the applicant 
to frankly state whether or not he is acting at the instigation of others 
who are undisclosed, and the purpose for which the application is 
made. This may be accomplished by requiring the relator to sub- 
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mit replying affidavits or appointing a referee to take proof of the 
facts and report to the court. 

It follows that the order appealed from should be reversed, with 
$ro costs and disbursements to the prevailing party by the final order 
and the case remitted to the Special Term for further action in ac- 
cordance with the views here expressed. 


Patterson, P. J.; McLaucutin and Scort, JJ., concur. 


Houcurton, J., dissents. 


DISCOUNT OF SHIPMASTER’S DRAFT FOR NECES- 
SARIES. 


Master of ship has implied authority to bind owner for necessary port charges and 
outfitting for voyage. 


Commercial National Bank of Chicago v. Sloman, et al., New York Supreme Court, Appellate Division, 
First Department, November 8, 1907. 


A German vessel, upon arrival at New Orleans for cargo, incurred, by authority 
of the master, certain obligations for outfittings and port charges, including inland 
freight charges upon the cargo. To provide for their payment, the master drew a 
draft for the amount upon the owners, payable to his own order, which he indorsed 
in blank, in which the vessel and its cargo were pledged for payment. This draft was 
discounted by plaintiff bank and the proceeds went to pay the incurred obligations. 
The owners of the vessel refused to honor it and successfully defended an action in 
the German courts on the ground that, by the German jaw, the master could not so 
bind his principal without express authority. Thereupon, the bank sued the owners 
in the New York courts and recovered judgment, it being 

Held: The master had authority to incur obligations for necessary port charges 
and outfitting, both under German and American law, for the vessel could not have 
sailed without these being paid or assumed bya responsible person. The plaintiff 
bank furnished the money to pay the owners’ debts contracted by the vessel and, 
although induced so to do bya false token (invalid draft) nevertheless have a remedy 
to recover money paid under mistake which, having gone to the benefit of the owners 
under color of authority, they must return. Two items, however, which did not con- 
stitute a lien on the vessel must be deducted from the recovery. 


Appeal from Special Term, New York County. 


Action by the Commercial National Bank of Chicago against Carl 
B. Sloman and another. From a judgment for plaintiff, and from an 
order denying defendants’ motion for a new trial (102 N. Y. Supp. 
931), they appeal. Modified and affirmed. 


Hovucuton, J. The defendants consigned for cargo from Ham- 
burg, Germany, to ship brokers at New Orleans, a vessel owned by 
them. Upon arriving at that port, upon authority of the master, cer- 
tain outfittings and port charges, including inland freight charges upon 
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the cargo, were incurred in behalf of the vessel through the ship 
brokers to whom it was consigned. Upon the vessel being loaded and 
ready for sailing, the items of these charges were submitted to the 
master, who marked them correct, and to provide for their payment 
he drew to his own order and indorsed in blank a draft or note for the 
amount, payable five days after arrival of the vessel at Antwerp, Bel- 
gium, signing it in his own name as master. In the body of this in- 
strument it was stated that it was given for necessary disbursements 
owed by the vessel, and the vessel and freight were pledged for its 
payment. This instrument was delivered by the master to the brokers, 
who, through an agent, obtained the money from plaintiff to pay, 
and which they used for paying, the obligations which had been so in- 
curred. Upon this draft being presented to the defendants for pay- 
ment, they refused to honor it and repudiated the authority of the 
master to give it. Action was brought thereon against defendants in 
Belgium, and they successfully defended on the ground that by the 
German Jaw the master of a vessel without express authority could 
not so bind his principal. Thereupon this action was instituted for 
money had and received and paid for the use and benefit of defendants, 
and has resulted in a judgment against them, from which they appeal. 

We think this form of action lies against the defendants. Conced- 
edly the master had authority to incur obligations for the necessary 
port charges of the vessel and its outfitting for the voyage. This is 
so, not only by our law, but, as appears in the case, by the German 
law. The obligations which were incurred were necessary to the ves- 
sel, and it could not have sailed from the port without their being paid 
or assumed by some responsible person. If the master had personally 
incurred the obligations, and the plaintiff, at his request, had furnished 
the money to pay them, the liability of the defendants for reimburse- 
ment could hardly be questioned. While the master of the vessel, as 
agent for the defendants, could not delegate all of his authority, yet 
he could request, as he manifestly did, that the ship brokers bargain 
for the outfitting of the vessel and incur obligations in his behalf as. 
agent therefor. The obligations incurred for the outfitting of the 
vessel were thus incurred by the master himself, notwithstanding the 
fact that he was aided in obtaining delivery by the pledging of the 
credit of the ship brokers, who bargained, however, in behalf of the 
vessel and its master, as appears from the evidence. Whatever was 
done, therefore, with respect to preparing the vessel for sailing was, 
in effect, done through the master. 

If it is necessary to go further, it can well be said that the ship brok- 
ers, being consignees of the vessel, for the purpose of furnishing cargo 
for it, had implied authority from the defendants to do what was 
necessary to prepare the vessel for sailing, and hence that they were 
agents of the defendants in purchasing the necessary supplies for that 
purpose. In either aspect, therefore, the obligations that were incurred 
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for the necessities of the vessel were incurred by the agents of defend- 
ants under express or implied authority. For the purposes of obtain- 
ing money to meet these obligations, and as an inducement for its 
advancement, and knowing that the charges remained unpaid, and 
that his vessel could not leave port until payment had been arranged 
for, the master of the vessel issued his draft and delivered it to the 
ship brokers. The plaintiffs, believing that it was binding upon the 
owners of the vessel, cashed it, delivering the money to the ship brok- 
ers who satisfied the obligations. 

The result of the transaction was that plaintiff furnished the money 
to pay defendants’ debts contracted by their vessel. That plaintiff was 
induced so to do by a false token does not deprive it of all remedy. 
The defendants have had the benefit of the supplies furnished to their 
vessel, but have repudiated the authority of the agent to give an obli- 
gation to pay forthem. They cannot retain the fruit of an unauthor- 
ized act and deny responsibility. While in form the transaction of 
plaintiff was the discounting of the draft, it transpired that they were 
mistaken in supposing that they were discounting a valid obligation. 
The defendants have succeeded in establishing that it was no draft at 
all. The plaintiff, therefore, paid its money under a mistake, and, it 
having gone to the benefit of defendants under color of authority, they 
are responsible for its return. Hathaway v. County of Delaware, 185 
N. Y. 368. 

The plaintiff was not compelled to seek restitution of the money 
which it advanced from the ship brokers alone. It could follow it and 
recover it from the defendants, whose debts it paid. An action for 
money had and received, or paid out for the benefit of another, is 
founded upon equitable principles. No privity of contract between 
the parties is required, except that which results from circumstances 
showing an equitable obligation. Roberts v. Ely, 113 N. Y. 128. 

At the time plaintiff advanced the money various obligations of the 
vessel, amounting to $205.43, had been paid by the ship brokers. They 
also had a claim for commissions and services amounting to $704.71. 
Payment of these two items were not necessary to permit the vessel 
to leave port, for the brokers had no lien upon the vessel for them. 
The Larch. Fed. Cas. No. 8085; The Joseph Cunard, Fed. Cas. No. 7535. 

These items, amounting to $910.14, should be deducted from the 
recovery, and, as so modified, the judgment and order should be affirm- 
ed, without costs of this appeal. All concur. 


OVERDRAFTS REPORTED AS LOANS. 


State v. Jackson, Supreme Court of South Dakota, November 20, 1907. 


On the trial of the cashier of a state bank for making a false report 
tothe state examiner, held, that ‘‘an overdraft arises where a custom 
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er of a bank draws from that bank more money than is standing to 
hiscredit in his account with the bank and such a sum so appearing 
from the deposit account to be withdrawn is an overdraft and should 
be so reported to the public examiner;” and that every overdraft 
which is reported as a loan, with criminal intent, contrary to the in- 
structions concerning the method of reporting them, isa false entry. 


BONA FIDE HOLDER. 


Empire Mutual Annuity & Life Insurance Co. v. Avery, Court of Appeals of Georgia, November 25,1907. 


Onecannot, by causing a promissory note, for which he himself is 
to furnish the consideration, to be made payable to another person, 
and by having the latter to indorse it, become that bona fide trans- 
feree for value to whom the law accords rights superior to those of 
ordinary promisees. 


CORPORAFION NOTE. 


Note executed by president to himself as payee carries notice of invalidity on its face. 
Capital City Brick Co. v. Jackson, Court of Appeals of Georgia, November 11, 1907. 
T. F. Stubbs indorsed and delivered to N. F. Jackson the following 


promissory note in payment of a pre-existing debt which Stubbs owed 
Jackson. 





— aa — —_——— 


Atlanta, Ga., July rst, 1903. 
Ninety days after date we promise to pay to the order 
of T. F. Stubbs two hundred and eighty-three and 20-100 
dollars at any bank in Atlanta, Ga. 
Capital City Brick Company 


per T. F. Stubbs, Pres. 








In an action on the note by Jackson against the Brick company, a 
judgment for plaintiff is reversed and it is 

Held: 1. The presumption that the president of a business cor- 
poration is authorized to execute negotiable instruments in the name 
of the corporation arises only where such instruments are apparently 
made for corporate purposes, in the ordinary course of the corporate 
business. 

2. A negotiable promissory note made in the name of the corpora- 
tion, by its president, in which he is named as payee, is prima 
facie void as to such corporation. The burden is upon the holder to 
show that it is in fact the note of the corporation. 

3. The naming of the officer of the corporation, who executes a 
note ostensibly in its behalf, as the individual payee therein, is a 
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danger signal and such note ‘‘ bears its death wound upon its face.” 

4. Such instrument being in itself sufficient to put the taker on in- 
quiry, he is chargeable with whatever knowledge he could have ac- 
quired by such inquiry, and cannot claim the protection and rights of 
a bona fide holder. 


PASS-BOOK NOT CONCLUSIVE EVIDENCE—SET OFF. 


Bank of Lawrenceville v. Rockmore & Co., Supreme Court of Georgia, Nov. 16, 1907. 


In an action by Rockmore & Co. against the Bank of Lawrence- 
ville to recover a balance on deposit account, the following rulings 
are made: 

1. It was competent for the bank to prove there was no firm, but 
that ‘‘R & Co.” was simply a name under which R did business and 
that R was indebted to the bank on a matured debt in an amount 
greater than the amount due on the deposit account. 

2. Against a suit to recover a balance dueon ageneral deposit ac- 
count the bank may set off a matured debt due to it by the depositor. 

3. A bank pass-book is evidence, but not conclusive evidence, of 
the amount due to a depositor. 


CASHIER’S AUTHORITY TO EXECUTE SURETY BOND. 


Johnson County v. Chamberlain Banking House, Supreme Court of Nebraska, November 21, 1907. 


1. The cashier of a bank is the proper officer to execute a bond on 
its behalf to secure a deposit of public money made therein, and the 
bank will be bound by such execution, in the absence of some rule or 
regulation adopted by the directors or stockholders requiring special 
authority on the part of the cashier to execute such bonds, and notice 
of such fact brought to the attention of the obligee therein. 

2. A surety signing a bond after other sureties have executed the 
same affirms the genuineness of the previous signatures. 

3. A surety who signs a bond upon the condition that it is to be 
signed by other sureties is not released from liability thereon because 
the others did not sign, unless notice of the condition on which his 
signature was obtained is brought home to the obligee. 


CONTRACT BETWEEN BANKS FOR INTEREST ON 
° DEPOSIT. 


Enforceable though president of one bank is vice-president of the other. 


City National Bank of Texarkana v. Merchants & Planters National Bank of Mount Vernon, Court of Civil 
Appeals of Texas, November 7, 1907. 


In an action by the Merchants and Planters National Bank of 
Mount Vernon to recover of the City National Bank of Texarkana 
the sum of $228.08 being two per cent. interest upon daily balances of 
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deposits by the former with the latter from April to December of a 
certain year, it appeared that the same person was president of de- 
fendant and vice-president of plaintiff bank. The cashier of defendant 
bank, with full authority to make such a contract, had solicited plain- 
tiff bank to deposit its money therein and had agreed with the vice- 
president of plaintiff, who was also president of defendant, to pay 
2 % interest on the deposit. No fraud, deception or concealment was 
claimed and there was no evidence that the contract was made with- 
out the consent of defendant's officers, directors and stockholders. 

In deciding defendant liable for the interest, it is 

Held: The contract was not void in regard to the interest of the 
president of defendant in plaintiff bank adverse to the stockholders in 
defendant. The fact that the same person was officer of both banks 
did not render the contract void as against public policy. In the ab- 
sence of fraud, corporations are not deprived of the right to contract 
with each other merely because they have directors and managing 
officers in common. A contract between two banks having a majority 
of the controlling officers in common is voidable, and if questioned at 
the proper time will be set aside on the appearance of unfairness; but 
where one bank accepts a deposit from another bank, agreeing to pay 
the usual 2% interest, having accepted the benefits, it will not be per- 
mitted to avoid the contract and refuse to pay the interest after re- 
taining the deposit for several months, merely because one of the 
officers was common to both banks. 


PRESENTMENT OF CHECK. 


Reasonable Time—Where holder and drawee in same place, holder has during bank~ 
ing hours of day following receipt to present for payment. 
School Dist. No. 57 of Logan County et al. v. Eager, Supreme Court of Oklahoma, September 5, 1907. 
The holder of a bank check is entitled to a reasonable time in which to present it 
for payment; and, where the holder of a check lives in the same place that the bank 
on which the check is drawn is located, he has during the banking hours of the next 
day after receiving it in whichto present it for payment. 
(Syllabus by the Court.) 


Error from Probate Court, Logan County; J. C. Strang, Judge. 

Action by W. P. Eager against School District No. 57 of Logan Co. 
and others. Judgment for plaintiff. Defendants bring error. Affirmed. 

A check was delivered by the treasurer of a school district and on 
presentation to the bank was refused payment because it was signed 
by thetreasurer individually. On April 2, 1904 the check was cor- 
rected by the treasurer by affixing his official character. On April 4, 
1904 the bank failed before the close of banking hours. 


BurweELt, J. The appellee, under the record, was not guilty of laches 
in presenting the check of the treasurer of the school district after re- 
ceiving the sameduly signed. Wilson’s Rev. & Ann. St. 1903, provide: 

Section 3703: ‘‘A check is a bill of exchange drawn upon a bank 
or banker, or a person described as such upon the face thereof, and 
payable on demand without interest.” Section 3704: ‘‘A check is sub- 
ject to all the provisions of this chapter concerning bills of exchange, 
except that first, the drawer and endorsers are exonerated by delay in 
presentment only to the extent of the injury which they suffer there- 
by.” Section 3665: ‘‘When a bill of exchange is payable at a specified 
time after sight, the drawer and endorser are exonerated if it is not 
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presented for acceptance within ten days after the time which would 
suffice, with ordinary diligence, to forward it for acceptance, unless 
presentment is excused.” Section 3680: ‘‘If a bill of exchange, pay- 
able at sight, or on demand, without interest, is not duly presented 
for payment within ten days after the time in which it could, with 
reasonable diligence, be transmitted to the proper place for such pay- 
ment, the drawer and endorsers are exonerated unless such present- 
ment is excused.” 

It will be observed that, on a bill of exchange payableon sight or 
demand, the payee has ro days in which to present it for payment. 

The appellee insists that the law also gives to the holder of a check 
10 days in which to present it for payment. We are not willing to 
give the language of the statute the interpretation contended for. 
The Legislature have said that the drawers or indorsers of a check are 
exonerated by delay in presentment only to the extent of injury oc- 
casioned thereby, and with this and certain other exceptions a check 
is subject to all of the provisions of the Code concerning bills of ex- 
change. Checks as a rule are used in paying obligations that are due, 
and take the place of the cashitself; and, while acheck is not an assign- 
ment of the fund against which it is drawn until accepted by the 
drawee, still the law recognizes that the funds are placed in bank for 
the purpose of paying checks drawn by the depositor on the bank. 
Hence the law requires one holding a check to use reasonable dili- 
gence in presenting it for payment. By the weight of authority, 
where the holder of a check is in the same place where the bank is lo- 
cated, it must be presented before the close of the banking hours of 
the bank on the day following the day of its receipt. 

California has the same statute as this territory regarding checks, 
aud the Supreme Court of that state have adopted the rule stated 
herein. In the case of Ritchie, Osgood & Co. v. Bradshaw & Co., 5 
Cal. 228, it is said: ‘‘ The payee of a check, in presenting it for pay- 
ment, in order to hold the drawer, is bound to the exercise of reason- 
able diligence. That reasonable diligence in the presentation of a 
check drawn upon a banker has, by the uniform current of authority, 
been held to have been sufficiently exercised by the presentation for 
payment upon the next day during the usual banking hours.” Tothe 
same effect are the following cases: Himmelmann v. Hotaling, 40 
Cal. 111; Simpson v. Pacific Mutual Life Ins. Co., 44 Cal. 139; Holmes 
v. Roe, 62 Mich. 199; and Tiedeman on Commercial Paper, p. 725, 
$ 443. See, also, 5 Cyc. p..531. 

The statute expressly excepts checks from the operation of this 
law on bills of exchange, in that a check must be presented without 
delay; but, if the holder delays beyond a reasonable time for present- 
ment, the drawer is exonerated only to the extent of hisinjury. The 
check was properly signed, as stated before, on April 2d, and the ap- 
pellee should have presented it for payment on the 3d of April, but 
for the fact that that day was Sunday. Therefore he had all of the 
banking hours of the 4th of April in which to present it. Under the 
statutes of this territory,* when the performance of an act falls on 
Sunday, it may be performed on the following Monday. The ap- 
pellee was entitled to recover under the lawand the facts as found by 
the trial court and the admissions of the parties. 

The judgment of the trial court is hereby affirmed, at the cost of 
appellant. All of the Justices concurring, except Irwin, J., absent. 


* Oklahoma became a state November 16, 1907. 














LIBELS AGAINST PENNSYLVANIA BANKS NOT 
PUNISHABLE. 


The following decision of Judge Savidge of the Court of Quarter 
Sessions, of Cambria County, Pa., is important for attention as 
indicating that under existing Pennsylvania laws, the banks of 
the state are subject to injury by the circulation of false and mali- 
cious stories without being able to punish the offenders; and that 
legislation to protect the banksand punish those who make and circu- 
late such stories is necessary to remedy the evil. 

One Joseph Cauffiel was indicted in Cambria County, Pa.,charged 
with “wickedly, maliciously and unlawfully” sending to various per- 
sons, a large number of circular letters as follows: 

“JOHNSTOWN, Pa., Nov. 6, 1907. 
All checks that you hold of mine on the United 

States National Bank and the Johnstown Trust Co., Johns- 

town, Pa. please present at once; I will not be liable for 

them twenty four (24) hours after the date of this notice, 

as I have changed my depository. Yours truly, 

Jos. CAUFFIEL.” 

Many of these were sent broadcast to persons with whom Cauffiel 
had no business dealings, and this was done, it was charged, to dis- 
credit and injure the banks. 

Following isthe charge of the court, refusing to submit the ques- 
tion of the defendant’s guilt to the jury because ‘the law as it is 
to-day does not contemplate that a corporation may be libeled;” and 
the judge announces that it will be the duty of the next legislature 
to enact a special law for the punishment of such offenses which 
not only unjustly injure the banks but the entire business community. 


Commonwealth v, Joseph Cauffiel, in the Court of Quarter Sessions of Cambria County, Pa., December 
Sessions. 1907. 


Gentlemen of the Jury: 

Counsel have agreed that this case be submitted to you under the charge of the 
Court. They have made this agreement with the knowledge that I propose to leave 
to you only the question of costs. 

I think it wise, under the circumstances of this case, that I should explain to 
you my reasons for refusing to leave the question of the defendant’s guilt to you; or, 
in other words, for taking the case from the jury on that question. 

It is perhaps unfortunate that I am required to do this, because if it were found 
by you, under the evidence in this case, that the defendant did maliciously undertake 
to injure the United States National Bank and the Johnstown Trust Company, by 
circulating the notices offered in evidence, it would seem that he ought to be punished. 
I think that will be conceded by every fair-minded man. 

The case presents features which make it of unusual interest to the public at 
large, and especially on account of the occurrence having taken place at the time 
when it did—a time when financial institutions all over the country were held, more 
or less, in distrust by the people. 

Under our financial system, the surplus earnings of the great mass of the people 
of the land are as a rule deposited in Nationa] Banks and trust companies, and their 
financial condition and their welfare is the welfare of the people of the country; and 
in my judgment, and I believe in the judgment of every one within my hearing, there 
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ought to be adequate legislation to protect these institutions, which are, as it were, 
the institutions of the people, because they are the institutions which are taking care 
of the money of the people, and adequate legislation to protect them against any 
course of conduct on part of any individual which would have a tendency to create 
financial disaster, should be enacted. The situation may well be conceived of where 
a particular financial institution or a particular bank may be in an unsound condition, 
or may beso managed as to make it unsafe as a depository; and if reports are true, 
there are plenty of those kind of institutions over in the center of the financial storm 
district, New York. But there ought to be a law that would protect the people 
against the exposition of even an institution of that kind at a time when such exposi- 
tion would have a tendency to do great harm by causing timid people to withdraw 
their holdings from other financial institutions and thus cause a stringency on money 
banks, and financial and business disasters, not for the protection of the particular 
bank which might have been at fault, but for the protection of the peoples’ banks in 
general. Some of you may never have thought of the situation of the bank, and if 
you would have been told that a bank could not pay all its depositors, you would 
have thought that that bank was not in a sound financial condition. That is not 
correct. No bank is ever able to meet the demands of all its depositors, if they were 
to require their deposits to be repaid to them at any one time. Any bank that would 
keep itself in such condition would be very badly mismanaged and would soon fail, 
because the purpose of banks is to act as an intermediary in the loaning of the money 
of a man who has it to loan to the party who desires to borrow it, usually for busi- 
ness purposes. Money is deposited by you, by the wage earner, by the merchant, 
by the capitalist, by whoever has money to deposit, and the banks loan it out to those 
who wish to borrow, on proper security; and in that way they make their money, and 
in that way they reap their profit. In many instances they pay interest on deposits. 
small interest. They are obliged to re-loan this at a larger interest, and they are 
obliged to make their money in that way, so that any action on the part of any in- 
dividual, especially ata time when there is distrust of our financial institutions by 
reason of some of them having failed throughout the country, which would cause, or 
have a tendency to cause, a run on our banks, ought to be the subject of punishment 
for the good of the general public, and there ought to be, and I have no doubt, there 
will be legislation which will cover this situation, providing for a situation such as 
this; and, in my judgment, it ought not to be an extension of the libel law generally 
to corporations, which might be well enough as to other and different kinds of cor- 
porations than banks; but there ought to be a law especially protecting such institu- 
tions I am speaking of, financial institutions, banks; because the injury is so far 
reaching and affects not the individual corporation alone, but is likely to reach out 
and affect communities and the general public at large, and if there is legislation, as 
there will be, unless the next Legislature is remiss in its duties to the general public, 
I hope it will be something on the lines I have indicated, that is to say, not the ex- 
tension of the libel law to cover banking institutions, but special legislation, or legis- 
lation that will specially protect institutions of this kind. 

The law, as it is to-day in Pennsylvania, does not contemplate that a corporation 
may be libeled, in my judgment. When the motion to quash the indictment was made 
yesterday, I had considerable doubt on this question. I have examined the opinion 
of Judge Hasler, of Lancaster County, which is the only opinion that is at all satisfac- 
tory in this State, as well as the act of Assembly, and the comments on the common 
law by the writers of treatises on criminal law; and I am of the opinion that a corpora- 
tion in Pennsylvania may not or cannot be libeled under existing laws. The Act of 
Assembly of 1860, which is said to be nothing more or less than a definition of the 
criminal libel, provides: ‘If any person shall write, print, publish, or exhibit any mali- 
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cious or defamatory libel, tending either to blacken the memory of one who is dead 

or the reputation of one who is alive, and thereby exposing him to public hatred, con- 
tempt, or ridicule, such person shall be guilty of a misdemeanor,” etc. I do not 
think the Legislature had in contemplation any other than a natural person, and I do 
not think, especially in view of the time in which this act was passed, that the legis- 
lative body fora moment considered that they were protecting by this, corporations. 
That they ought to enlarge the scope of the libel law to include corporations in gen- 
eral, I haveno question; but there should be something special for the protection of 
our financial institutions, on account of the close relations they bear to the people, 
and especially because the money of the great depositing public is tied up in them. 

Now, to come down to this particular case, I think the notice, the article com- 
plained of, would bear the construction put upon it by the innuendo of the indict- 
ment, and if corporations could be libeled, I would have to leave it to you to say 
whether or not the meaning was that which the prosecution has attributed to that 
notice. And you then would have to take into consideration the circumstances sur- 
rounding this case, and the reason why these notices were sent out, and it is not im- 
proper that I should give you my ideas about this case. You are not to be governed 
by them when you come to pass upon the question of costs, because I am going to 
leave that entirely to you. But, assuming that it were found by the jury that the 
meaning intended to be conveyed by that notice was that these institutions were in a 
shaky condition, it seems to me that there was no occasion for sending out these 
notices; the defendant did not need to do it in order to protect himself in any way. 
He could have recalled the checks without referring to the bank; and he could have 
changed his deposit—there was nothing wrong in that—the man has a right at any 
time to change his deposit; he has a right to quit dealing with a bank at any time he 
chooses the same as any other individual; and he could have made arrangements 
with the bank that the checks should be presented at the new depository. There is 
more than one way in which the matter might have been arranged other than by send- 
ing out notices of this kind. 

There is considerable evidence in this case that would go to show it was the 
result of a quarrel or fight because of some difficulties as to the electric light situa- 
tion in the borough of Franklin. To visit the sins of two or three bank directors, 
even if they were in the wrong, not only upon the other bank directors and stock- 
holders of the bank, or to attempt to do it, and, what is far worse, to visit those sins 
upon other banks, not only in Johnstown, but elsewhere in the State of Pennsylvania, 
and all over the country, because the failure of one bank was just so much more fuel 
added to the fire, and just so much increased the distrust of the people, and caused 
them to withdraw their moneys, which, under ordinary circumstances, they would not 
have done—to visit the sins, even if they were in the wrong, of two or three bank directors 
upon whole communities, isnotarightthing. You will agree with me—everybody will 
agree with me—that this thing did draw out of a difficulty of that kind, according to the 
testimony we have before us. There are other ways of having wrongs righted, if this de- 
fendant was wronged by that electric light transaction, or deal—whatever it was—there 
are other ways of having his wrongs righted than by an action such as he took. He 
may not have realized what he was doing; he may not have stopped to think and con- 
sider what might have been the result of this course of action, and he may have acted 
in a sense innocently in the matter; but still, in my judgment, it was a very wrong 
thing to do, and a very unnecessary thing to do; and not for the sake of punishing 
the defendant, but for the sake of an example, if the law extended the crime of libel 
so as to protect a corporation, and the facts were found in this case as the Common- 
wealth say they should be found under the testimony, it would be just and proper to 
punish him with such punishment as wou!d bring about proper results. In other 
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words, as the testimony stands in this case, I do not think he ought to have taken this 
course of action—it was wrong. You, of course, have a right to pass upon the facts, 
and you will think for yourselves. I do not know what you might think about it. 
This is something I would not say to you; I would not even intimate to you how I 
felt at all; I would not expect you would know what my feelings were, if 1 were leav- 
ing the case to you and you were to decide it. I would not think of intimating any- 
thing. [am only expressing myself in this way because I think it is proper that the 
people should understand what the feeling of the Court is with regard to this matter, 
and understand the reasons for my feelings, and they should take some notice of what 
the duties of parties toward financial institutions in times of financial distress are— 
duties to these financial institutions, not because they are financial institutions, but 
because they are the great depositories of the people, and the safety of the people 
depend upon their safety, and the welfare of the people, so far as their moneys are con- 
cerned, is the welfare of the banks in which those moneys are deposited. 

I have said as much as I have because I expect there are people here who may 
have more or less voice or influence in the selection not only of members to the next 
Legislature, but in helping to obtain needed legislation in this direction. I think not 
only myself, but counsel for the defense, will agree—everybody will agree—that some 
legislation of this kind is needed, whether they think this is a crime, or whether they 
put upon it the construction that I put on this testimony or not, but they will agree 
to that general proposition, and I hope this case will lead to an effort on behalf of the 
people who are interested in the matter to have the necessary legislation. 

Now, I am going to leave with you the question of costs. You will return the 
defendant not guilty. If you think the costs ought to be visited upon him, you will 
visit him with the costs. If you think his conduct was such as would make it rea- 
sonable that he ought to pay the costs in this case, then you have a right to say so by 
your verdict. If you think the prosecutors, on the other hand, were too hasty in 
bringing their prosecution, that their course of conduct was not commendable but re- 
prehensible in any degree, and that they ought to be visited with the costs, then you 
put the costs on them, or either of them. If you think both parties are at fault, you 
have a right to divide the costs; or, if you believe that in the interest of justice, neither 
party should pay the costs, then it would be right for you to place the costs on the 
county. ; 

You may take this case, and determine this question of costs, and return a ver- 
dict of not guilty. I might add the only reason why I have been free with my com- 
ments in this case is because of the general interest of the community; I am not in- 
terested either on one side or the other; I havein mind only the general interest of 
the community in this case. 





BOOK NOTICE. 


BANKERS’ MATURITY GUIDE AND HOLIDAY CALENDAR 1908-1909. 

This is a publication by Sperry and Morgan of Hartford, Conn., giving a sum- 
mary of the laws and customs prevailing throughout the United States and its pos- 
sessions, Canada, Cuba and Mexico, governing days of grace, Saturday half-holidays 
and maturities of negotiable paper, legal and contract notes of interest, a list of legal 
holidays with reasons for observance, calendar for 1907, 8, 9 and 10, short method 
for figuring interest and a description of the origin of the Negotiable Instruments 
Law, with a list of states in which the law has been enacted. It is a useful pamphlet 
for the desk of the bank officer. Mr. Sperry is assistant cashier of the National Ex- 
change Bank of Hartford and Mr. Morgan is cashier of the Aetna National Bank of 
that place. 
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BANKING LEGISLATION IN OKLAHOMA. 


BANKING BILL PASSED BY THE FIRST STATE LEGISLATURE OF THE 
STATE OF OKLAHOMA AND APPROVED BY THE GOVERNOR 
DECEMBER 17, 1907, CREATING A DEPOSITORS’ GUARANTY FUND. 


Be it enacted by the People of the State of Oklahoma: 

Section 1. A State Banking Board is hereby created, to be composed of the 
Governor, Lieutenant Governor, President of the State Board of Agriculture, State 
Treasurer and the State Auditor. 

Section 2. Within sixty days after the passage and approval of this act, the State 
Banking Board shall levy against the capital stock, an assessment of one per cent of 
the bank’s daily average deposits, less the deposits of State funds properly secured, 
for the preceding year, upon each and every bank organized and existing under the 
laws of this State, for the purpose of creating a Depositors’ Guaranty Fund. Said 
assessment shall be collected upon call of the State Banking Board. 

In one year from the time the first assessment is levied, and annually thereafter, 
each bank subject to the provisions of this act, shall report to the Bank Commis- 
sioner the amount of its average daily deposits for the preceding year, and if said de- 
posits are in excess of the amount upon which one per cent was previously paid, said 
report shall be accompanied by additional funds to equal one per cent of the said 
daily average excess of deposits, less the deposits of State funds properly secured, 
and less deposits of the national government, for the year over the preceding year, 
and each amount shall be added to the Depositors’ Guaranty Fund. 

If the Depositors’ Guaranty Fund is depleted from any cause, it shall be the duty 
of the State Banking Board, in order to keep said fund to one per cent of the total 
deposits in all of the banks subject to the provisions of this act, to levy a special as- 
sessment to cover such deficiency, which special assessment shall be levied upon the 
capital stock of the banks subject tothis act, according to the amount of their de- 
posits, as reported in the office of the Bank Commissioner, and said special assess- 
ment shall become immediately due and payable. 

Section 3. Banks organized subsequent to the enactment of this act shall pay 
into the Depositors’ Guaranty Fund, three per cent of the amount of their capital 
stock when they open for business, which amount shall constitute a Credit Fund, 
subject to adjustment on the basis of its deposits as provided for other banks now 
existing at the end of one year; provided, however, said three per cent payment shall 
not be required of new banks formed by the reorganization or consolidation of banks 
that have previously complied with the terms of this act. 

Section 4. Any National Bank in this State, approved by the Bank Commissioner, 
may voluntarily avail its depositors of the protection of the Depositors’ Guaranty 
Fund, by application to the State Banking Board, in writing, and the said application 
may be sustained upon terms and conditions in harmony with the purpose of this act, 
to be agreed upon by the State Banking Board, the Bank Commissioner, and the 
Comptroller of the Currency of the United States; provided, that in the event Na- 
tional Banks should be required by Federal enactment to pay assessments to any De- 
positors’ Guaranty Fund of the Federal Government, and thereby the deposits in 
National Banks in this State should be guaranteed by virtue of Federal laws, that the 
National Banks having availed themselves of the benefits of this act, may withdraw 
therefrom and have returned to them ninety per cent of the unused portion of all 
assessments levied upon and paid by said banks. 

Section 5. Whenever any bank organized or existing under the laws of this State. 
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shall voluntarily place itself in the hands of the Bank Commissioner, or, whenever 
any judgment shall be rendered by a court of competent jurisdiction, adjudging and 
decreeing that such bank is insolvent, or, whenever its rights or franchises to conduct 
a banking business under the laws of this State, shall have been adjudged to be for- 
feited, or, whenever the Bank Commissioner shall become satisfied of the insolvency 
of any such bank, he may, after due examination of its affairs, take possession of said 
bank and its assets, and proceed to wind up its affairs and to enforce the personal 
liability of the stockholders, officers and directors. 
(Amending Section 29 of the Banking Laws) 

Section 6. Inthe event that the Bank Commissioner shall take possession of 
any bank which is subject to the provisions of this act, depositors of said bank shall 
be paid in full, and when the cash available or that can be made immediately avail- 
able of said bank is insufficient to discharge its obligations to depositors, the said 
Banking Board shall draw from the Depositors’ Guaranty Fund and from additional 
assessments, if required, as provided in section 3, the amount necessary to make up 
the deficiency, and the State shall have, for the benefit of the Depositors’ Guaranty 
Fund, a first lien upon the assets of said bank, and all liabilities against the stock- 
holders, officers and dlrectors of said bank, and against all other persons, corpora- 
tions or firms. Such liabilities may be enforced by the State for the benefit of the 
Depositors’ Guaranty Fund. 

Section 7, The Bank Commissioner shall take possession of the books, records 
and assets of every description of such bank, collect debts, dues and claims belong- 
ing to it, and upon order of the district court or judge thereof, may sell or com- 
pound all bad or doubtful debts, and on like order may sell all the real or personal 
property of such banks upon such terms as the court or judge thereof may direct, and 
may, if necessary, pay the debts of such bank, and then enforce the liability of the 
stockholders, officers and directors; provided, however, that bad or doubtful debts as 
used in this section shall not include the liability of stockholders, officers or directors. 

(Amending Section 29 of the Banking Laws) 

Section 8. It shall be the duty of the Bank Commissioner, or one of his assist- 
ants, to visit each and every bank, subject to the provisions of this act at least twice 
each year and oftener if he deem it advisable, for the purpose of making a full and 
careful examination and inquiry intothe condition of the affairs of such bank, and 
for that purpose, the Bank Commissioner and his assistants are hereby authorized and 
empowered to administer oaths, and to examine under oath the stockholders and di- 
rectors and all officers and employes and agents of such banksor other persons. The 
Commissioner shall reduce the result thereof to writing, which shall contain a full, 
true and careful statement of the conditions of such bank, and file and retain the 


same in his office. 
(Amending Section 24 of the Banking Laws) 


Section 9. The Bank Commissioner’s salary shall be twenty-five hundred dollars 
($2,500.00) per annum, and traveling expenses, and he shall appoint, subject to the 
approval of the Governor, necessary assistants, and the salary of each assistant shall 
not exceed fifteen hundred dollars ($1,500.00) per annum and traveling expenses. 

(Amending Section 54 of the Banking Laws) 

Section 10. The Bank Com nissioner shall deliver to each bank that has com- 
plied with the provisions of this act, a certificate stating that said bank has complied 
with the laws of this State for the protection of bank depositors, and that safety to 
its depositors is guaranteed by the Depositors’ Guaranty Fund of the State of Okla- 
homa. Said certificate shall be conspicuously displayed in its place of business, and 
said bank may print or engrave upon its stationery and advertising matter words to 
the effect that its depositors are protected by the Depositors’ Guaranty Fund of the 
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State of Oklahoma. The printing or engraving of a false statement to the fact last 
before this named is hereby declared to be a felony. 

Section 11. After the Bank Commissioner shall have taken possession of any 
bank which is subject to the provisions of this act, the stockholders thereof may re- 
pair its credit, restore or substitute its reserves, and otherwise place it in condition so 
that it is qualified to do ageneral banking business as before it was taken possession 
of by the Bank Commissioner, but such bank shall not be permitted to reopen its 
business until the Commissioner, after a careful investigation of its affairs, is of the 
opinion that its stockholders have complied with the laws, that the bank’s credit and 
funds arein all respects repaired, and all advances, if any, made from the Depositors’ 
Guaranty Fund fully repaid, its reserve restored or sufficiently substituted, and that 
it should be permitted to again reopen for business, whereupon said Bank Commis- 
sioner is authorized to issue written permission for reopening of said bank in the 
Same manner as permission to do business is granted after the incorporation thereof, 
and thereupon said bank may be reopened to do a general banking business. 

Section 12. No person shall be eligible as director of any bank organized or ex; 
isting under the laws of this State unless being otherwise qualified he is, also, the 
bona fide owner of five hundred dollars ($500.00) of the stock of such bank fully paid 
and not hypothecated. Such stock shall not be pledged for any loan or debt. Any 
director, other officer or person who sha!l participate in any violation of the laws of 
this State relating to banking and banks shall be liable for all damages which the 
said bank, its stockholders, depositors or any other person shall sustain in conse- 
quence of such violation. 

Section 13. It shall be unlawful for any active managing officer of any bank or- 
ganized or existing under the laws of this State to borrow, directly or indirectly, money 
from the bank with which he is connected. The officer authorizing a loan to any of 
said persons, as well as the person receiving the same, shall be deemed guilty of lar- 
ceny of the amount borrowed. 

Section 14. Every president, director, cashier, teller, clerk, officer or agent of 
any bank who wilfully embezzles, abstracts or misapplies any of the monies, funds, 
securities, or wilfully assigns any note, bond, draft, bill of exchange, mortgage, judg- 
ment or decree, or who wilfully makes use of the bank in any manner, with intent in 
either case to injure or defraud the bank or any individual, person, company or cor- 
poration, or to deceive any officer of the bank, and any person who with like intent 
aids or abe‘s any officer, agent or clerk in any violation of this section, shall be deemed 
guilty of larceny, and upon conviction thereof shall be punished as for larceny of the 
amount directly involved. 

(Amending Section 39 of the Banking Laws) 

Section 15. Every bank doing business under the laws of this State shall have on 
hand at all times in available funds the following sums, to wit: Banks located in 
towns or cities having a population of less than twenty-five hundred persons, an 
amount equal to twenty per cent of their entire deposits; banks located in cities hav- 
ing over twenty-five hundred population,an amount equal to twenty-five per cent of their 
entire deposits; two-thirds of which may consist of balances due to them from good, 
solvent banks, selected from time to time with the approval of the Bank Commissioner, 
and one-third shall consist of actual cash. Provided, that any bank that has been made 
the depository for the reserve of any other bank or banks shall have on hand at all 
times in the manner provided herein twenty-five per cent of its deposits. Whenever 
the available funds in any bank shall be below the required amount, such bank shall 
not increase its liabilities by making any new loans or discounts otherwise than by 
discounting or purchasing bills ofexchange payable at sight, nor make any dividends 
of its profits, until the required proportion between the aggregate amount of its de- 
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posits and its lawful money reserve has been restored; and the Bank Commissioner 
shall notify any bank whose lawful money reserve shall be below the amount re- 
quired to be kept on hand to make good such reserve, and if such bank or associa- 
tion shall fail to do so for a period of thirty days after such notice, it shall be deemed 
to be insolvent, and the Bank Commissioner shall take possession of the same and 
proceed in the manner provided in this act relating to insolvent banks. The Bank 
Commissioner may refuse to consider, as a part of its reserves, balances due to any 
bank from any other bank or association which shall refuse or neglect to furnish him 
with such information as he may require from time to time relating to its business 
with any other bank doing business under this act which shall enable him to deter- 
mine its solvency; Provided, that all savings banks or savings associations which do 
Not transact a general banking business shall be required to keep on handatall times 
in actual cash a sum equal to ten per cent of their deposits, and shall be required to 
keep a like sum invested in good bonds of the United States or State, county, school 
district or municipal bonds of the State of Oklahoma, worth not less than par. 
iis (Amending Section 13 of the Banking Laws) 

Section 16. The total liabilities to any bank,of any person,company,corporation or 
firm,for money borrowed, including the liabilities of the company or firm, and the liabili- 
ties of the several members thereof shall not at any time exceed twenty per cent of 
the capital stock of such bank actually paid in, but the discount of bills of exchange, 
drawn in good faith against actual existing values, as collateral security, and a dis- 
count of commercial or business paper, actually owned by the person shall not be 
considered as money borrowed. Provided, however, that any bank without impairing 
its reserve, may advance funds to any person, company, corporation or firm to assist 
in marketing agricultural products, in amounts not exceeding seventy-five per cent of 
its paid up capital; such advances or loans must be limitedto seventy-five per cent of 
the actual cash market value of such products,secured by elevator receipts, warehouse 
certificates, or yard tickets, with fire insurance policies in amount to guarantee the 
bank against loss. The Bank Commissioner shall require any bank to reduce or 
liquidate any of the aforesaid loans.when he deems the security insufficient; believes. 
that the loans are being carried for speculation, or that the condition of the bank will 


not justify such loans. 
[Amending Section 14 of the Banking Laws] 


Section 17. The violation of any of the provisions of this act by the officers or 
directors of any bank organized or existing subject to the laws of this State shall be 
a sufficient cause to subject the said bank to be closed by the Bank Commissioner 
and for the annulment of its charter. 

[Amending Section 21 of the Banking Laws] 

Section 18. Any officer of a bank found by the Bank Commissioner to be dis- 
honest, reckless, or incompetent, shall be removed from office by the Board of Directors. 
of the bank of which he is an officer, on the written order of the Bank Commissioner. 

Section 19. The expense of administering the Depositors’ (;uaranty Fund by the 
State Banking Board shall be paid from said fund. 

Section 20. All acts and parts of acts in conflict with this act, be, and the same 
are hereby repealed. 

Section 21. For the preservation of the public safety, this act is declared to be 
an emergency and shall become effective immediately after its passage and approval. 

Approved December 17, 1907. 
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OPINIONS OF ATTORNEYS-GENERAL IN RELA- 
TION TO BANKING QUESTIONS. 


LOANS BY CONNECTICUT SAVINGS BANKS. 


Directors or trustees of savings banks in Connecticut cannot borrow the bank’s funds. 


STATE OF CONNECTICUT, ATTORNEY-GENERAL’S OFFICE, 


HARTFORD, December 10, 1907. 
To the Bank Commissioners, Hartford, Conn. 


GENTLEMEN:—You ask if a director or trustee of a savings bank in this State 
can lawfully be a borrower of its funds ? 
I answer—No. 


Our savings banks are created by special acts of the general assembly. They 
have no stock-holders, but certain individuals are by said acts appointed to be mem- 
bers of said corporation with power to fill vacancies, and are called corporators or in- 
corporators. These corporators are empowered to annually elect directors or trus- 
tees. Some of these acts of incorporation empower the corporators to appoint the 
president, vice president, treasurer, etc., of the bank, and in others the directors or 
trustees are empowered to appoint them, but in all ofthe acts the directors or trustees 
are called officers. 

In some of these charters it is expressly provided that the directors or trustees 
shall be members of the corporation, and in others this provision is omitted. In 
most if not all of these charters it is provided that no member of the corporation shall 
be a hirer or borrower of its funds. 

Evidently that there might be no question but that all persons who had the 
management of the business of the bank should be prohibited from being borrowers 
of its funds, the investment of which was under their sole control, the general as- 
sembly, (chapter 106, public acts of 1874 sec. 9) provided that: 

“No manager, trustee, director, or other officer of a savings 
bank or savings society, shall be a hirer or borrower, or surety for 
any hirer or borrower, of any portion of the funds of said bank or 
society; nor shall it be lawful for a trustee, director, manager or 
other officer of any savings bank or savings society, to accept or re- 
ceive any sum of money, or other valuable thing, for negotiating 
with such savings bank or savings society, for a loan to any person, 
persons, or corporation, or for procuring, advising, or recommending 
any such loan, or for selling or aiding in the sale of any stocks, 
bonds, or other securities to such savings bank or savings society. 
And if any trustee, director, or manager, or other officer of a savings 
bank or savings society shall violate any of the provisions of this 
section, he shall forfeit and pay to the treasurer of this state, for the 
use of the state, the sum of one thousand dollars.” 


This provision is continued in force in section 11, page 292, Revision of 1875; 
in section 1809 of the Revision of 1888; and in section 3446 of the Revision of 1902, 
being therein phrased as follows: 

“§ 3446. O-ficers’ relations to investments regulated. 


No officer of a savings bank shall be a borrower, or surety for 
a borrower, of any of its funds, or receive any money or valuable 
thing for negotiating, procuring or recommending any such loan 
from said bank, or for selling or aiding in the sale of any stocks or 
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securities to such savings bank. Every officer who shall violate 
any provision of this section shall be fined one thousand dollars.” 


The revisers of statutes are not presumed to change them. State v. Neuner, 49 
Conn. 235; Guilford v. New Haven, 56 Conn. 465, 468; Mack’s Appeal from Probate, 
71 Conn. 128. 

A director or trustee of a savings bank is an officer of said bank, and I advise 
you that the words “no officer” and “every officer” in said section 3446, include the 
directors and trustees of the bank. Respectfully Yours, 

(Signed) M.H. HOLcoms, Astorney-General. 


a | 


FISK & ROBINSON'S MONTHLY BULLETIN. 


The Monthly Bulletin of Fisk & Robinson for January is one of the most inter- 
esting and instructive circulars ever sent out by this progressive firm of bankers. It 
briefly outlines the causes of financial crises of the various periods from 1857 to that 
of 1907 by showing the antecedent conditions prior to cach of these periods, namely, 
1857, 1873, 1893 and 1907. Then it gives the initial steps in each crisis; the extent 
of each crisis; the immediate effects and the duration of each and the legislation fol- 
lowing. Ineach crisis the number of national and other banks is given, the amount 
of capital, in the aggregate, the reserves and the note circulation, the loans and de- 
posits, the circulation per capita, the excess of merchandise imports for a term of 
years prior to the crisis, and the excess of gold exports or imports. 

The circular notes that the four great crises of 1857, 1873, 1893 and 1907 fol- 
lowed great activity all over the globe on the part of the nations affected and, in the 
United States, occurred at the height of cumulative prosperity and in the face of 
enormous bank deposits and an increased circulation per capita, but with unwar- 
ranted expansions of loans and discounts. 


SPECIAL COIN DEPOSITS. 


The following notice, issued by a bank in California to its customers, may prove 
of interest to banks in other sections: 
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SPECIAL COIN DEPOSITS 
BERKELEY, CAL., November 19, 1907. 


@ For the convenience of our Depositors and others we are pre- 
pared to receive SPECIAL COIN DEPOSITS. These coin 
accounts will prove an expeditious method of handling the busi- 
ness of those who find it necessary to use coin. 


@ Checks drawn against Special Coin Deposits, when presented 
at the bank, will be PAID IN COIN, if so desired. 


q@ It is unsafe and impractical for you to keep large amounts of 
coin on hand, and a SPECIAL COIN ACCOUNT, immediately 
available in gold, will greatly facilitate your business. 


FIRST NATIONAL BANK OF BERKELEY, CAL. 
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Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings 


Banks and Trust Companies. 


SAVINGS BANKS IN IOWA. 


SOME INTERESTING QUESTIONS WHICH GREW OUT OF THE FAILURE OF THE 
CORNING STATE SAVINGS BANK. 


N Iowa, the depositors of a savings bank which fails are preferred 

| creditors of the institution, and the statute (Code § 1855) also pro- 

vides that ‘‘no savings bank, its directors or trustees, shall contract 

any debt or liability against the bank for any purpose whatever, ex- 

cept for deposits and the necessary expenses of managing and trans- 

acting its business, and to pay obligations incurred for the purpose of 
obtaining money with which to pay deposits.” 

In the unlooked for event of failure of a savings bank, therefore, 
one whose money has been placed with the savings bank is in much 
more advantageous position if the transaction has been a ‘‘ deposit” 
of such money than if it does not fall within that designation, and 
the case may call for refined judicial reasoning to determine the 
technical meaning of ‘‘ deposit’ and ‘‘ depositor.” 

The failure of the Corning State Savings Bank has given rise to 
interesting questions of this nature which have recently been de- 
termined by the supreme court of Iowa (State v. Corning State Sav- 
ings Bank). It appears that a national bank in Des Moines held two 
certificates of deposit of the savings bank, one for $5,ooo and the other 
for $5,500. Asa result of the case, the first $5,000 certificate is held 
to have represented a ‘‘ deposit,” and the national bank entitled to 
preferential payment in full thereon, but the second $5,500 certificate 
is held, not to represent a deposit but a ‘‘loan,” and as a consequence, 
the holder is adjudged not only not entitled to a preference, but is 
not even allowed to share as a general creditor, losing the whole 
amount. 

As the savings bank had value for each certificate, the distinction 
between ‘‘deposit”’ and ‘‘loan”’ would seem to be more one of form, 
than of substance; at the same time most vital to the creditor. It 
will be both interesting and instructive to look into the facts and see 
t ow the difference in result was judicially worked out. 

The following are the transactions connected with the issue of the 
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two certificates, the first of which is held a deposit; the second, a loan: 


1. Certificate of Deposit as to which holder held a depositor. On 
the 19th day of October, 1899, while the savings bank was a going 
concern and when no business relations of any kind existed between 
it andintervener, (Des Moines National Bank), Beaumont Apple, an 
employe of intervener, wrote the savings bank that he had made un- 
expected collections, and would be pleased to place with the savings 
bank the sum of $5,000 for six months at 6 per cent. interest, and 
asked if it would use the same. To this the savings bank responded, 
through its cashier, that with its present outlook for loans it would 
use the money on a straight time certificate for one year at 6 per cent. 
Thereupon Apple sent a draft payable to the savings bank for the 
sum of $5,000, with a request for the certificate. On October 21, 1899, 
the savings bank sent Apple an ordinary time certificate of deposit 
for $5,000. This was made payable to Beaumont Apple, onreturn of 
the certificate properly indorsed, with 6 per cent. interest from date, 
and by Apple was indorsed totheintervener. This certificate was 
renewed from time to time, and the last renewal is the certificate de- 
clared upon in the first count of the petition. 

2. Certificate of Deposit as to which holder held a lender, not a 
depositor. Oae Shepard visited the officers of the savings bank, and 
these officials requested him, Shepard, to call upon intervener and see 
if it would not send the savings bank more money. Shepard, in com- 
pliance with this request, saw the officials of the intervener bank. 
Pursuant to this, the intervener bank wrote the Corning bank aletter 
offering to deposit more money, at the same time refusing to make-a 
loan. In response to this, intervener bank received the following 
letter: ‘‘May 29, 1902. Arthur Reynolds, President, Des Moines, 
Iowa—Dear Sir: Herewith find our certificate of deposit $5,500.00 
as per your letter of some time since, which please put to our credit 
on account. We dothis in order to hold the real estate loans we have 
for sale until there is a better demand for them later in the summer. 
I have also personally indorsed the certificate as per former letters. 
Yours respectfully, F. L. La Rue, President.” The certificate there- 
in referred to was issued to La Rue, and by him indorsedto Apple, 
who, in turn, indorsed it to intervener bank, and the Corning bank 
was given credit upon the books of the intervener bank with the 
amount of thecertificate. Thiscertificate was marked ‘‘Paid” bythe 
intervener bank, but, in fact, it was taken up by arenewal, and a new 
certificate issued to La Rue, and by him indorsed as the other certifi- 
cate had been. This certificate or one of the renewals thereof, all of 
which, save the one now in suit, were issued in the name of La Rue 
and by him indorsed, was signed by F. A. La Rueas president of the 
savings bank. Others were signed by the cashier or assistant cashier. 
The one in suit was issued directly to Apple, and is signed by the 
cashier of the savings bank. 

The Supreme Court of Iowa, passing upon the above two trans- 
actions, says: ‘‘ The first transaction was in fact and form a deposit, 
and it is just as clear that the second transaction both in form and 
fact wasaloan. La Rue had not deposited any money upon which 
this second certificate was issued nor had Apple nor the bank. The 
National Bank simply gave the Corning Savings Bank credit for the 


amount of the certificate issued to La Rue, and was in no sense a de- 
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positor. By no stretch of the imagination may this last transaction 
be said to be a deposit. As to the first the Corning Bank was not 
applying foraloan. It was not so far as shown in need of money, 
but it consented to receive money which Apple proposed to deposit 
as such and to issue its certificate therefor. Either Apple or his 
indorsee could have withdrawn the money at any time, and the mere 
fact that the certificate of deposit drew interest at a large rate is not 
controlling. The certificate does not show that it wasa time one, 
and, if it did, this would not be controlling. As to the first trans- 
action, the relation of borrower and lender did not exist, but rather 
that of banker and depositor. As to the second, the relation was 
clearly that of borrower and lender.” 

The following legal distinction was drawn by the Supreme Court 
of Iowa between a deposit and a loan, to enable it to determine 
whether the national bank, holder of the two certificates, was a de- 
positor as distinguished from a general creditor : 

‘*A depositor is one who delivers to or leaves with a bank money 
subject to his order. These may beeither time deposits or open ones 
subject to check. As said by the Connecticut court: ‘One whose 
money is intermingled with the general funds of a bank to an ascer- 
tained amount, who is acknowledged by the bank to be a creditor to 
that amount, and who is under no obligation to permit the money to 
remain there, is a depositor.’ Catlin v. Savings Bank, 7 Conn. 487. 

‘‘In Hunt v. Hopley, 120 Iowa, 695, titing State v. McFetridge, 
84 Wis. 473, we said: ‘ The transaction differs essentially from a loan. 
That is for the benefit of the borrower, while a deposit is for the 
benefit of the depositor. The depositary may obtain an incidental 
advantage, but that is seldom the original object contemplated. In 
a loan the borrower promises to return the money at a future time, 
in a deposit, whenever the money is demanded. True, the technical 
relation of creditor and debtor springs from the making of deposits, 
but few of the many people who daily leave money with banks for 
safe-keeping, and exact the return of an equivalent amount, ever think 
of the transaction as a loan, or ever speak of it as such. * * *’ In 
Law’s Estate, 144 Pa. 499, the difference was pointed out: ‘ Deposit 
is where a sum of money is left with a banker for safe-keeping, sub- 
ject to order, and payable, not in the specific money deposited, but 
in an equalsum. It may or may not bear interest, according to the 
agreement. While the relation between the depositor and his banker 
is that of debtor and creditor simply, the transaction cannot, in any 
proper sense, be regarded as a loan unless the money is left not for 
safekeeping, but for a fixed period, at interest, in which case the 
transaction assumes the characteristics of a loan.’ The Supreme 
Court of Wisconsin applied the same principle in State v. McFet- 
ridge, 84 Wis. 473, in adjudging general deposits not investments, 
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within the meaning of the statute of that state forbidding such by 
the State Treasurer, saying: ‘By such deposit the depositor does not 
lose control of the money, but may reclaim it at any time. True, he 
loses control of the specific coin or currency deposited, but not for 
an equal amount of coin or currency having the same qualities and 
value, which, as we have seen, is all that is required of him. But, 
if funds in the treasury are invested in United States or state bonds, 
or in loans on time to counties, cities, etc., the Treasurer loses con- 
trol thereof, and the same cannot be replaced in the treasury until 
the bonds are paid or sold, or such loans become due, and are col- 
lected by due course of law. The retention by the treasurer of sub- 
stantial control over the funds in the one case, and his loss of such 
control in the other, make the leading distinction between a mere de- 
posit of the funds and an ‘‘ investment” thereof, as those terms are 
used in the statutes. Seealso opinion by Post, C. J., in State v. Hill, 
47 Neb. 456; City of Lansing v. Wood, 57 Mich. 201; Allibone v. 
Ames, 9 S. D. 74; Norwood v. Harness, 98 Ind. 134.’” 

Having decided that the transaction represented by the first cer- 
tificate was a deposit, and the second a loan, the further question was 
presented for decision: ‘‘What shall be done with the claim upon 
the second certificate?’ The national bank insisted it should be al- 
lowed as a general claim against the receiver. The supreme court 
holds it is entirely invalid, because prohibited by law, being in viola- 
lation of Section 1855 of the Code. Giving its reasons for so holding, 
the court said: 

‘*This statute was evidently for the benefit of those who cared to 
make deposits of their savings, and to prevent banks chartered for 
that purpose from engaging in a general banking business with all 
its incidents and hazards; and the Legislature saw fit to prohibit such 
banks from engaging in certain forms of business. This was for the 
benefit of the customers, depositors, and creditors of the bank; and, 
when such a bank becomes insolvent, those creditors whose loans 
were prohibited should not be allowed to share with the other lawful 
creditors. See, as sustaining these conclusions, Visalia Co. v. Sims, 
104 Cal. 326; McNulta v. Bank, 45 N. E. 954; Beecher v. Mill Co., 45 
Mich. 103; New York Co. v. Helmer, 77 N. Y. 64. Thestatute quoted 
is an express prohibition of such a transaction as took place between 
these banks, and of this intervener bank is conclusively presumed to 
have had knowledge. Thilmany v. lowa Co., 108 Iowa, 333; Railroad 
Co. v. Bridge Co., 131 U. S. 371. Doubtless this is the reason why 
the second transaction assumed the form it did. Some cases seem to 
hold that, even where the transaction is prohibited by law, if a bene- 
fit has been conferred upon the promisor, recovery may be had of 
him as for money had and received; but none of them to which our 
attention had bz2en called permit recovery upon the contract itself. 
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Whatever the rul2 upon this sabject, there can be no recovery here 
for the reason that the pleadings will not justify it. The rule to 
which we have just referred is stated in Re Insurance Co., supra. 
There is a manifest distinction between this rule and the one which 
allows recovery in certain cases by reason of an estoppel. In the 
latter case recovery is upon the contract, while in the former it is 
upon an implied or quasi contract created by law. One cannot by 
plea of estoppel evade the laws of the state and reap the benefits of a 
prohibited agreement. The trial court was right in dismissing the 
claim on the second certificate. As sustaining these conclusions, see 
Bank v. Church, 129 Iowa, 270; Fidelity Ins. Co. v. Bank, 127 Iowa, 
591; Watts v. Life Ass’n, 111 Iowa, go.”" Incidental questions con- 
sidered in this case were these: 

1. May the receiver of a savings bank show that although certifi- 
cates of deposit were issued by it, the transaction was in fact a loan? 
Intervener contended no, because the contract is written and paro} 
evidence inadmissible to show the nature of the transaction. But the 
court held, yes. (But while this is true between original parties, the 
interesting question suggests itself—suppose one purchases for value 
a certificate of deposit of an Iowa savings bank, relying upon the 
statement on its face that the money had been ‘‘ deposited ” and feel- 
ing safe under the preferential Iowa statute, would not the bank be 
bound and the receiver estopped, as against an innocent purchaser 
for value, from denying a deposit and proving a loan to the bank?) 

2. Can one bank bea depositor in another? Receiver contended 
no, but court held, yes. 

The questions presented and decided in this case are instructive. 
Here a national bank had two sums of money with a savings bank, or 
placed to that bank’s credit, for which it held two certificates of deposit. 
For one, it collects in full asa most favored creditor; for the other, 
it loses in toto, as an unlawful creditor. The vital distinction is that 
it was a ‘‘depositor’’ as to the one amount, but only a ‘‘lender” as 
to the other. The case indicates the importance attaching to the 
meaning of ‘‘ depositor” as distinguished from all others who entrust 
money toa bank. It may become important in Oklahoma under the 
new ‘‘ Bank Depositors’ Guaranty Fund ” law. 


AMONG the handsome and striking calendars issued by banks for the year 1908, 
one by the Fidelity Trust Company Bank of Tacoma, Washington, is worthy of 
especial mention. The calendar contains a representation of the bank building, set 
on card-board in bas relief. The beautiful greystone has every appearance of being 
natural. The telegraph pole and the electric-light pole in front of the building, the 
figures of pedestrians, and horses and carriages in the street, all stand out in bold 
relief, and the on-looker can almost believe he is there in reality, instead of looking 
ata picture. This bank has a capital and surplus of $465,000. J.C. Ainsworth is 
President; John C. Baker and P. C. Kauffman are Vice-Presidents ; Arthur G. Prichard, 
Cashier; F. P. Haskell, Jr., Assistant Cashier, and George Browne, Secretary. 
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SAVINGS BANKS IN NEW YORK. 


Superintendent of Banks, Clark Williams, in his annual report to 
the legislature, presents certain matters for consideration with re- 
spect to theconduct of savings banks. 

In the matter of reserves, he points out that it was the legislative 
intent, in limiting the amount of cash which savings banks may carry 
in their vaults, to require the remunerative use of their funds to the 
largest extent consistent with good banking. He says that occasional 
demands for unusual cash payments suggest the wisdom of requiring 
a cash reserve for savings banks, though not a large one. In the 
event any bank draws the line of cash reserves too closely, the cor- 
rection of such indiscretion should rest with the department, rather 
than be a matter for legislative action. 

The Superintendent suggests that savings banks be empowered 
to hypothecate their securities. They have authority to purchase 
certain prescribed securities as well as the right to sell, but there is 
no provision permitting the temporary use of assets in an emer- 
gency. To obviate the necessity of selling securities at a sacrifice to 
realize cash he recommends ‘‘that savings banks be given the right 
to hypothecate their securities for such length of time and upon such 
terms as the Superintendent of Banks may in writing approve.” 

The Superintendent points to the fact that there is no provision 
in law for an oath of the trustees of savings banks, similar to that re- 
quired of directors of banks and trust companies, covering the faith- 
ful performance of their duties, except those trustees who execute 
the certificate of association incident to organization. He therefore 
recommends ‘‘that trustees of savings banks be obliged to execute 
such an oath on becoming trustees or on re-election. ”’ 

Concerning the proper method of valuing securities, the present 
requirement of the statute is that a savings bank shall report the 
‘¢Estimated Market Value”’ of its stock investments, and the estab- 
lished practice is to apply this same rule to all the investments of 
financial institutions and to base their profits and losses thereon. 
The Superintendent discusses amortization as a basis for valuing 
assets and recommends ‘‘that statutory provision be made for the 
valuation of assets of savings banks and the capital investments of 
trust companies by amortization and that the profits and losses there- 
on be calculated upon that basis.”’ 
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Receiving Teller’s Department. 
MONEY DEPARTMENT BRANCH. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


HE art of counting money can be acquired only through practice. 
When a man first begins to handle bills in large quantities his 
movements are stiff and slow. Itseems to me that almost every 
one when starting as a money counter has the idea that a big 

swing of the arms is proper in order to draw the bills from the hand 
on the desk before him; this, however, is waste of both energy and 
time. 

The new comer in our money department is taught counting, 
—and in order to become an expert at it--to take up a lot of bills 
about an inch thick and to hold them in the palm of his left hand 
between the thumb and his extended four fingers, three, or at the very 
most, four inches above the desk. He places the bills so that the 
thumb is over about the middle of the bills, and that the bills are 
slightly bent lengthwise. In order to proceed with the counting he 
shoves the topmost bill forward with the left thumb over the edge of 
the lot, while at the same time, with a slight bending motion of the 
other four fingers restraining the other bills of the lot. The bill is 
at once seized between the thumb and index finger of the right hand 
and by the same pulled away and down and deposited on the desk. 
During the pulling the left hand moves a little to the side away from 
the right hand, so as to expedite the process of separating the bill 
from the lot. 

In this operation of money counting the muscles of the arms and 
wrists should be relaxed so that they will move free, quick, and easy. 
This is the secret which enables one to continue counting a consider- 
able length of time without tiring. 

The beginner should watch and study his movements while count- 
ing bill after bill; he should count carefully and slowly and try to 
execute every movement with precision and economy, and let his aim 
be, to be an accurate and precise, even if a slow, counter. Speed will 
develop unconsciously, and also the other qualities which I have men- 
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tioned as being the characteristics of an expert money counter, such 
as the quick eye and the keen touch of the fingers. 

How money is counted depends upon whether it is ‘‘counted in’ 
‘or is ‘‘counted up.” We call ‘‘counting in” the verification of the 
package as it comes from the depositor ; *‘counting up”’ is called the 
putting up of the money in packages of fifty or one hundred bills 
for either the Paying Teller, or redemption after it has been counted 
in or verified and assorted. 

When a package of money is deposited it is usually made up of 
various denominations, generally assorted as todenominations, butin 
one strap. When these packages represent amounts of hundreds and 
thousands of dollars, the counter fears not so much the passing of an 
error of five or ten dollars, as that he might pass one of a hundred. 
In order to minimize this danger, and also to keep in mind the 
accumulated hundreds, he makes ten dollars the unit on which he 
bases hiscount. Two five dollar bills would be oneunit, atwenty dollar 
bill would be two units, a fifty dollar bill would be five units, etc. In 
this way he is always sure of his hundreds, and though he might pos- 
sibly pass a difference of five or ten dollars, with a hundred there is 
hardly a possibility. 

Prior to counting up, the bills are assorted as to denominations, 
issue, and as to their condition, whether fit or unfit for future use, and 
as the packages are made up of either fifty or one hundred bills, he 
usually counts the zwmber of bills that are required. During this 
process of counting up, the counter will often find that he is a few bills 
short of a complete package; he will in such case make an exchange 
with the Money Teller of bills of other issue or denomination in order 
to get such bills as he requires to complete his package. This leaves 
few odd lots when the final closing takes place. 

As each man finishes his cash he makes up a statement of the cash 
with which he was charged, and if the amount proves he returns his 
money to the Money Teller with his statement. The counter now 
goes to assist some one of the other counters who has not yet finished 
with his money counting or who may have some difference. When 
all the individual cashes prove, they are brought together and made 
up into one total cash. 

It is not many years ago that we resorted to this means of charg- 
ing each man with a separate cash. Prior to that we worked all the 
money as one cash, and when there was a difference it sometimes took 
an hour or more to locate it. With the present system it takes a little 
longer to bring all the individual cashes together, but in the end it 
saves time and much unnecessary worry. 

When the proof is made the total is verified by the Receiving 
Teller, and then the Money Teller gives him a ticket which he holds 
in his office as representing so much cash, and the money is placed 
by the Money Tellerin the vault for the night. The statement which 
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the Money Teller makes shows the amount of United States mutilated 
currency, National Bank Notes, Fit for use, and Odds. 

The following morning the money with thestatement is delivered 
by the Money Teller to the Paying Teller, to whom it has been 
charged, and the final disposition of the money is made by the Pay- 
ing Teller. The United States mutilated currency, which, of course, 
has been assorted as to its various kinds, is sent by the Paying Teller 
to the Sub-Treasury for redemption. Receipts are given therefor 
and these are held by the Paying Teller until the money has been 
verified by the Treasury officials, usually the next morning, when 
they are presented for payment. Payment for these receipts is gen- 
erally made in bills of large denominations, though of the same issue 
as those presented for redemption. 

The National bank notes are expressed by the Paying Teller to 
Washington for redemption, and the amount is charged to account of 
‘* National Bank notes” on the general ledger of the bank. When 
these notes have been verified by the government it sends a check to 
the bank for the amount on the Sub-Treasury, which the bank puts 
through the exchanges and the general ledger of the bank is credited 
with the amount. 

The ‘‘ fit for use” currency is the clean money which is retained by 
the Paying Teller, and either paid out or held in the vault for future 
use. 

The odd lot, which consists of incomplete packages, is charged 
back to the Receiving Teller, sothat the Paying Teller never receives 
anything but complete packages of either fifty or one hundred bills, 
unless special packages of smaller lots are required by him. 

I have given here a survey of the Money Department as it is at 
present constituted in our bank; but, of course, the Money Depart- 
ment is really nothing but a branch of the Receiving Teller’s depart- 
ment made more or less independent. 

( To be continued in next number) 


The Original Entry. 


BY WILLIAM H. KNIFFIN, JR., 
Cashier, Home Savings Bank, Brooklyn, N.Y. 


HE average person keeps books—those borrowed and otherwise. 
The laborer at ‘‘ten shillings a day,” who makes a cross on his 
dinner pail for every day he works; the housewife with her ex- 
pense account; the farmer and the modest tradesman keeping 

crude memoranda of ‘‘what’s owin’ to them,” as well as the bank man 
and the corporation accountant, each in his own way is a bookkeeper, 
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struggling with debit and credit, asset and liability in the everlasting 
game of making the resources outweigh the liabilities. 

This is an age of new ideas. Improvement is on every hand. In 
every line of endeavor there is a constant effort for the better—to im- 
’ prove upon the old and the helps for the man of business are legion. 
Innovations sensible and timely are constantly being presented to the 
man of affairs and he often hesitates, not willing to discard the old for 
the new, as venturing upon an untried sea and fearful of the breakers. 

To the bank man this is especially true, for he deals with many 
people and handles vast amounts and he must be ever watchful, lest 
losses and litigation follow too radical changes. 

The card and loose leaf systems are of recent adoption and it is 
yet too early to pass fair judgment on them, as viewed in the light of 
long usage. They appeal tothe business man in many ways and a 
study of such presents many lights and shadows and while many re- 
cognize their advantages without long argument, yet technical ques- 
tions arise that seemingly outweigh their merits. 

The objections are, in the main, theoretical rather than practical. 
Careful inquiry among about one hundred and twenty-five savings 
banks in New York State shows that many of these good institutions 
have adopted one or the other and are heartily pleased with the change. 
A goodly number are looking into the matter with the end in view of 
choosing the better and only a few strongly adhere to the bound book. 
All will admit that the bound book has serious drawbacks, such as 
dead accounts, transferring balances etc., and yet stick to it on ac- 
count of its few desirable features. All would be glad to find the ideal 
method of keeping the numberless small accounts with ease and des- 
patch, but cannot find that ideal without a radical change in account- 
ing methods, which they are reluctant to make. 

It may be of passing interest to look into the question from a legal 
standpoint as well as the clerical, and discover if possible how the 
courts have ruled in matters of this kind. In practice each must de- 
cide for himself, for ‘‘every man to his taste,” but in matters legal the 
courts must decide for all. 

There seems to be no cases as yet, bearing directly on the admis- 
sion of cards or loose leaf as evidence in court, for the reason indi- 
cated above, that they are of too recent date to have come before the 
courts to any extent and itis too early to expect an actual test in this 
regard, but general rules of law and evidence will apply to these as 
to other books, as will presently be shown. 

In the first place, bookkeeping is history in the making and the 
knight of the pen is eminently a historian. When he makes an entry 
in his journal he says in substance: ‘‘On this blank day of December in 
the year of et cetera, I, James Jones, sold toone Jim Brown, ten gal- 
lons of prime molasses at forty cents a gallon. I hereby make due 
record of the fact. It isan honest record. Mr. Brown did not pay 
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me for the molasses, otherwise I would not write this history. He 
owes me four dollars and in witness whereof, I hereby indite this 
entry.” 

Let it be noted at the outset, that it is the first—the original entry 
with which the courts will have to do. No second hand history is 
acceptable in the law. It matters not whether the record be on the 
finest of linen in the hand of a Spencerian writer, or in charcoal on 
the smooth side of a bark shingle, or in chalk on the aforesaid dinner- 
pail, so long as it is the first notation made by the historian, the court 
will have due regard thereto at thetestingtime. True, the subsequent 
records may be admitted as additional evidence, but it is the first that 
tells the story. 

As early as 1609, the English Parliament legislated to the effect 
that ‘‘inasmuch as divers tradesmen and handcraftsmen having re- 
ceived all the just debt due upon their shop books, do oftimes leave 
the same uncrossed * * * so that the said debtors must pay the same 
debts again to the party that trusted the said wares * * * unless he 
can produce sufficient proof by writing and witnesses * * * which 
few can doin any long time after said payment” * * *. It was there- 
fore enacted that such books should not be received in evidence after 
twelve months, etc. etc. 

The logic of this is clear, for it would be manifestly unfair to the 
debtor, if he were placed in a corner and the shopman allowed to say: 
‘*‘You owe me ten pounds for groceries and clothing. Here are my 
books to prove it. Pay me that thou owest!” What shall the poor 
mando? He has eaten the food and discarded the clothing and for- 
gotten all about the incidents, but if these matters must be adjusted 
within reasonable time, he will have fair chance to defend himself. 

This was intended for the smaller tradesmen who kept no clerk 
and must keep his own books, but if he kept clerks and they made 
the charges, these matters were more readily accepted in court, for 
the clerk, being disinterested, was more competent to testify than the 
creditor himself. 

The French adopted this rule, somewhat, but rather put it back- 
ward, as it were, and the matter would take this form: Mr. J., of 
good reputation, deposes and says: ‘‘ Jim Brown owes me four dol- 
lars for molasses. I swear that he does, and here are my books to 
prove it’”’—making the oath primary and the book account secondary. 
At any rate the English rule was in effect as late as 1870, appearing 
in Vol. 1, page 691 of the Revised Statutes. 

In instances where merchants kept no clerks, they were allowed 
to bring in persons having had dealings with them, to prove the 
honesty of their accounts. 

These rules, naturally found ready adoption in the early English 
Colonies. Inthe Plymouth Colony in 1682 the following interesting 
statute was passed: ‘‘ Whereas divers merchants, shopkeepers, 
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tradesmen and handcraftsmen have traded, sold and trefficked their 
goods, wares and merchandise to divers persons in private, and their 
customers often sending for such things as they need by children and 
servants under age etc., whereby such merchants, shopkeepers and 
tradesmen have no opportunity to take bonds, bills or witness of the 
delivery of their goods. Yet just it is that such dealers should be 
duly paid for their wares aud merchandise. It is therefore enacted 
that all and every merchant shall keep a book of their dealing and 
trading, fairly writing down therein both debit and credit, and the 
said merchants, their factors and servants, or any of them that shall 
deliver any such wares or merchandise, making oath that the said 
books of account are true both for debit and credit; such book of 
accounts shall be held sufficient in law for the recovery of any debt 
within four years after the delivery of any such goods ; but if the de- 
fendant will take his oath that he had not those goods charged in the 
book of account, or that he had paid for the same, then the case shall 
be tried and determined according to the best and strongest pre- 
sumptions the parties concerned shall produce.” 

But if the original entry is the vital point and the case must stand 
or fall thereon, let us enquire into what shall constitute and be con- 
sidered the original entry. 

In Faxon v. Hollis, 13 Mass. 427, a blacksmith in the regular course 
of his trade shod horses and made note of the same ona slate. This 
he afterward copied into his ledger and the court held the /edger the 
original entry and the slate merely as memorandum. 

Also a time book which had only the name of the party and marks 
under particular dates has been held as admissible and upon the same 
principle, marks on a shingle or upon a notched stick have been ac- 
cepted. Kendall v. Field, 14 Me., 30. Such entries, however, may 
need substantial corroboration. 

In Pratt v. White, 132 Mass. 477, 1882, the court said: ‘‘ The ad- 
mission of books of account of a party to prove items of work done 
and goods delivered when supported by his own oath * * * has long 
been permitted in this state and under various restrictions, some 
created by statute, in all the states of the Union. It has been sanc- 
tioned as an exception to the general rule of lawas it formerly existed, 
that a party could not be a witness in his own case and from supposed 
necessity, in order to prevent the failure of justice that he shall be 
allowed to produce the record of his daily transactions to many of 
which, on account of their variety and minuteness, it cannot be ex- 
pected there will be witnesses. It is for the court to decide upon the 
admissibility of the book offered * * *. It must appear to have 
been honestly kept and not intentionally erased or altered, and to 
have been the record of the daily business of the party made for the 
purpose of establishing a charge against another. Necessarily, re- 
gard is to be had to the education of the party, his methods and 
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knowledge of business, etc. It does not follow that, before a plaintiff 
can fairly ask a verdict, he may not be compelled to supply defictenctes 
in the evidence his book affords.” 

In the first American Book on Evidence, published in 1810 the 
author says: ‘‘It is true we have not adopted the practice of requir- 
ing the parties to produce their original books and entries, but have 
suffered them to go to trial on transcript of their books, or even on 
accounts which are acknowledged not the originals or made at the 
time of the transactions. It would be a great improvement 7/ courts 
had the power of compelling the production of original books and papers 
* * * To entitle accounts to credit, the original books must be produced 
and the entries should be regularly made without erasure, alteration 
or interlineation.” 

Of like import, in McGoldric v. Traphagen, 88 N. Y., 334, it was 
held that ‘‘the authorities are numerous which hold that books con- 
taining entries made by those whose duties it is to make them in the 
usual course of business are competent evidence when other requisites 
are sufficiently established.’’—Getting back to the original entries 
again! 

The Statutes of Minnesota (1894) have this to say:—Sec. 5738. 
‘‘Whenever a party in any cause or proceeding produces at the trial, 
his account books and proves that the said books are his books of ac- 
count kept for that purpose, ¢hat they contain the original entries of 
charges for moneys paid or goods or other articles delivered or work 
or labor performed, or material furnished ; that the charges therein 
were made at the time of the transactions therein entered ; that they 
were in the handwriting of some person authorized to make charges 
in said books and are just and true, as the person making such proofs 
verily believes, the witness by whom said books are sought to be proven 
being subject to all the rules of cross examination, and the said books 
subject to all just exceptions as to their credibility, such books shall 
be received as prima facie evidence of the charges therein contained.” 

Sec. 5739—‘* Where a book has marks which show that the items 


have been transferred to a ledger, the books shall not be testimony 
unless the ledger is produced.” 


In Ohio the law likewise reads: ‘‘If a claim or defense is founded 
on books of account, a party may testify that it is his book account ; 
that it is a book of original entries ; that the entries therein were made 
by himself, a person since deceased, or a disinterested party * * * 
whereupon the book shall be competent evidence.”’ 


In Swan v. Thurman 112 Mich. 416, (1897) it was held that 
entries made by a bookkeeper, who had no knowledge of the original 
transactions, but merely made charges from slips furnished to him, 
were vot original entries, and his testimony must be verified by those 
making the slips. The rule to be collected from these cases would 
seem to be, that it is essential to remember that to render such an 
entry admissible, that it should not only be made in due discharge of 
the business about which the person is employed, but the duty must 
be to do the very thing to which the entry relates and then to make 
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record of it. If the bookkeeper was not present at the time of the 
transaction, his testimony needs the assistance of the party so present. 
In Welsh v. Barret, 15 Mass., 380, the court said ‘‘But what a man 
has actually done and committed to writing, when under obligation 
to do the act, it being in the regular course of business he has under- 
taken, and he being dead, there seems to be no danger in submitting 
to the consideration of the jury.” To the same effect, Humphreys v. 
Spear, 15 Ill., 275——‘‘It is very clear that the books were admissible 
in evidence in connection with the testimony of the clerk. It is well 
settled in this country that entries made by a clerk in the regular 
and usual course of business are admissible in evidence after his 
death on proof of his handwriting and during his life if authenti- 
cated by him.” 

In a leading case, oft quoted in this regard, Price v. Earl of 
Torrington, the dispute was over a bill for beer. The custom was to 
have the driver furnish a list of deliveries each night to the clerk 
who made note of the same and the driver signed the paper. The 
paper was freely admitted and this has been a standard case ever 
since. 

The foregoing applies principally to ordinary business. To come 
back for a little time to the banking end of the question and note one 
case in point. 

In Smith v. Rentz, 131 New York 169, the plaintiff sought to re- 
cover moneys paid by him for account of defendant. The former was 
a banker and had charge of the latter’s affairs, paying taxes and other 
bills and evidently overpaid the funds in hand. The banker’s ledger 
was offered in evidence and the court said: 


‘*The rule which prevails in this State that books of tradesmen or 
others engaged in business, containing items of account, kept in the 
ordinary course of book accounts, are admissible in favor of the per- 
son keeping them against the party against whom the charges are 
made after certain preliminary facts are shown, has no application to 
the case of books or entries relating tocash items or dealings between 
the parties. It stands upon clear reasoning. The rule admitting ac- 
count books of a party in his own favor * * * was founded upon sup- 
posed necessity and was intended for a small class of traders who 
kept noclerk * * * but the same necessity does not exist in respect 
to cash transactions. They are usually evidenced by notes or vouch- 
ers or writing in the hands of the party paying or advancing the 
money. Moreover, the entries of cash transactions could be fabri- 
cated with much greater safety and with less chance of fraud being 
discovered than entries of goods sold and delivered or services rend- 
ered. It would be unwise to extend the rule beyond its present limits, 
as would be the case, we think, if books containing cash dealings were 
held competent * * * .” 


In other words, the court meant to convey the idea, that it was 
‘*up to” the original entries to substantiate any claim that might arise 
and the receipts and vouchers as they are commonly used in business 
and banking, were those original entries. 
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Were it necessary, other cases might be cited to show that notaries, 
in the due course of business, having made entry of protest duly 
made, in a book kept for that purpose. were fully sustained; and also 
of notices to quit, having been delivered in due course and notation 
made on the duplicate and duly filed for reference, were held sufficient 
to establish the facts desired. Other matters in banking—notices left 
by messenger in his regular rounds and duly recorded, in books of the 
bank kept for that purpose were accepted as testimony to the fact of 
due notice having been given the defendant. All such, of course, 
being authenticated by the one making the entry, if alive, and if dead, 
proof of his handwriting and his regular duties in this regard. 

The innovation of the times relative to business systems and the 
constantly widening field of the card and loose leaf idea is constantly 
bringing these questions into prominence and if the above reasoning 
be correct, we may safely conclude that no ledger will stand in court 
alone, unless, perhaps, it might be that of a very small dealer who 
kept no other book, dut the ledger is not and never can be a book of 
original entry. It will only stand if propped up by good evidence 
from the other sources. Any bank man knows full well that a ledger 
account is merely an assembly of original entries—the aggregate, the 
sum total, as it were. The first records are those in the pass books and 
on the tellers sheets, deposit slips, etc. and these must ever be called 
into play, if the ledger account is questioned. 

In the case of bank dealing with bank—by mail, the letters, ad- 
vice slips, acknowledgment forms, etc., are the proofs final and the 
question is not, what does the ledger say, but what do these say and 
does the ledger tell a like story. 

True, the card tray does not look like a ledger any more than a 
lawn mower looks like a grass hook, but it cuts grass, just the same, 
and no matter, looks or no looks, the cards and loose leaves have come 
to stay; they fill a long felt need; they are as much superior to the 
bound book for many purposes as the lawn mower is better than the 
grass hook and the courts are bound to recognize the advances in ac- 
counting methods as well as progress in the art of cutting hay. 

As early as 1812, Lord Ellenborough said ‘‘ The rules of evidence 
must expand according to the exigencies of society” and his honor, 
the lord, spoke truly. 

In the case of Hooper v. Taylor, 39 Me., 224, the court said ‘‘ The 
material, form and construction of a book offered in evidence as a 
book of original entry, are unimportant, provided such books be 
capable of perpetuating a record of events and the entries are made 
in conformity with the general rule governing the admissibility of 
such entries. 

These things are here, not as a fad or a passing fancy, but because 
modern business conditions have demanded a “better way,” and he 
would be a foolish judge who would refuse to recognize these facts. 
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Common usage has established the legality, and common sense will, 
and nocourt recognizing, as they now must, how essential such records 
are to the transaction of a well ordered business, could afford to throw 
any criticism around such records. We may therefore conclude that 
not only law but good logic as well, would demand ¢hat the original 
entry be true, correct and above suspicion; that he who thus writes 
history must stand ready to vouch for his deed, or being dead, his 
handwriting must stand in his stead and no matter what the system, 
in the final analysis, the original entry ts the vital—the essential thing. 





THE OFFICES OF THE AMERICAN BANKERS’ ASSOCIATION. 


The fine offices of the American Bankers’ Association, Hanover Bank Building, 
have undergone radical changes during the past few weeks, under the administration 
of the new Secretary, Fred. E. Farnsworth, with the approval of Lewis E. Pierson, 
Chairman of the Executive Council, and members of the Advisory Committee. They 
are now complete in every particular and modern in every respect, and thoroughly 
adapted to the needs of the Association, and in keeping with its character and dignity. 

The large general work-room has been subdivided, making a private office for 
Secretary Farnsworth and Assistant Secretary Fitzwilson. This leaves the large 
general office for the exclusive use of the members of the Association and visitors, 
This latter room has been fitted up for a library and reading room where will be kept on 
file the financial papersofthe country. A desk has been provided for members which 
can be used for correspondence, and the Association stenographers will be at the dis- 
posal of members who desire to send out letters when visiting the rooms. 

A new visitors’ register has been prepared so that all visitors are expected to 
register, and members visiting in New York can have their mail and telegrams sent 
in care of this office. They can also have use of the Association telephone when 
they wish to communicate with the banks or their friends; or, in other words, when 
members of the Association visit New York, they will find a comfortable place to 
spend a portion of their time, if they desire, and it is hoped that they will avail them- 
selves of these privileges. 

The offices have also been equipped with modern, up-to-date office appliances 
thereby enabling the present force to expedite the work of the Association. A call 
will convince the members of the Association that great improvements are apparent 


and were much needed. 
— 


FOREIGN COMMERCE OF THE UNITED STATES IN 1907. 


The foreign commerce of the United States in 1907 makes a new record both as 
to imports and exports. While but eleven months’ figures are yet available, the re- 
cord for that period so far exceeds that of any corresponding period of earlier years 
as to justify the statement that the total of both imports and exports will be larger 
for the calendar year 1907, than in any preceding year in the history of our commerce. 
For the first time the monthly export record has crossed the 2co million line, the 
total for November, 1907, being $204,444,860, while the import record of $133,110,170, 
made in March, is the largest total of importations in any single month in the history 
of our commerce. The figures at hand justify the estimate that the imports of the 
full year will exceed 1,400 million dollars and that the exports will probably exceed 
1,900 million dollars. 
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PRESIDENT FORGAN’S REPORT TO STOCKHOLDERS. 


To the Stockholders of the First National Bank, Chicago, Illinozs. 
GENTLEMEN: 


WE respectfully present herewith the Forty-fourth Annual Statement of the First 
National Bank and the Fourth Annual Statement of the First Trust and Sav- 
ings Bank. 

In view of the disturbed business conditions which have prevailed for the past 
two months it will be gratifying to the stockholders to learn that in the entire line of 
loans and discounts as given in the statements, aggregating $62,735,904.49 in the First 
National Bank and $15,923,677.59 in the First Trust and Savings Bank, there is not 
a single past due obligation nor a known bad or doubtful debt that has not been fully 
provided for. 

Our Bond Accounts, amounting to $7,150,935.88 in the First National Bank and 
to $10,695,263.78 in the First Trust and Savings Bank, have not proved profitable from 
an investment standpoint during the past year. Owing to existing financial condi- 
tions, a heavy depreciation has occurred in their market value, and the rates of inter- 
est prevailing for money have averaged much higher than those earned on the bonds. 
The losses in these accounts have, however, been met and have been fully provided 
for, so that, as has been our custom in the past, they are still carried on our books 
and are given in the statements at their market value. The government bonds owned 
by the First National Bank, amounting to $1,555,000.00 are carried asan asset at par. 

The only other item of importance appearing in the bank’s statement of assets 
is the stock of the National Safe Deposit Company (Bank Building), $1,250,100,00, 
This investment has been carried for three years past without yielding any income. 
Weare pieased to state that commencing with May first next, on the basis of its 
earnings now established, the Company will be on a six per cent. dividend paying 
basis, besides providing amply for all possible depreciation in the property. 

The result of the year’s work from the standpoint of earnings has again been 
satisfactory in both banks. It has enabled the Directors, after paying the usual divi- 
dends and providing for all losses, to transfer $1,000,000.00 from the Profit and Loss 
Account of the First National Bank to the Surplus Fund making the latter $7,000,- 
000 00, and to transfer from the Profit and Loss Account of the First Trust and Sav- 
ings Bank to the Surplus Fund $500,000.00, increasing it to $1,000,000.00. 

On behalf of the Officers and Directors, JAMEs B. FORGAN, President. 


FIRST NATIONAL BANK OF CHICAGO. 


Statement of Condition, January 2, 1908. 


ASSETS. 
ee ER Ee Eee ree ey eee $63,172,195.29 
Less Discount to Maturity at 5%............... one 436,290.80 $62,735,904.49 
ns NI OR ss Son ikadpscn nee sdasd aces eee 5.272,000.00 
Bonds to secure U. S. Deposits other than U.S. Bonds. .......... 1,701,000.00 
Cr ee OE ND ods hs knee ckaskscew ein disenessaxs 7,150,935 88 
National Safe Deposit Co. Stock i ere eer 1,250,100.00 
Cash Resources : 
Due from Banks (Eastern Exchange)......... ...... $16,036,052.48 
TT | err ee 3.1 30,280. 33 
eS ERE ee errr 15,953,846.81 
Due from United States Treasurer................. 593,100.00 35.713,279.62 








$113,823,219.99 
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LIABILITIES. 

















ee cee bbs keh epsedscsksdenences dks $8,000,000.00 
Surplus Fund.............. ee A eee ee Oe ae ae 7 ,000,000.00 
OUI I soos ans 6 bd daienvieec cc ccnnwesswedeessees 352,727.33 
Dividend No. 103, payable December 31, 1907.................--- 240,000.00 
Special Deposit of United States Bonds.................... .-.-- 3,717,000.00 
Special Deposit of Other Bonds................... 0 cece eee eens 1,35 1,000.00 

Circulating Notes Received .................-.0000. $5,21 3,697.50 
Less Amount on Hand............. Seren ee Te ae 5,213.697.50 
Clearing House Certificates....................... oP Oe ER 720,000.00 
Cy RIE UI, DOF ws. eceeccccncsccecewesseuscces 160,905.97 
NN Ge ee Bape aha Gis gca-s 54-05. 9: 4.e Rigi eremaNinte ead aban ews 87,067,889.19 
$113,823,219.99 

Statement of Profit and Loss Account. 
Jauuary 1, 1907. Balance brought forward ...................... $603,099.01 
Net profits for year 1907 (all bad and doubtful debts 

ea Lea corer v mens neaeg Cor weenie eae $1 709,628.32 
PONG ss ixekiveas: peawvscnwcnnuedesens 960,000.00 749,628.32 
$1,352,727.33 
I edit as caged ows tp piawen shades owne sien 1,000,000,00 
ee eC he er rere $ 352,727.33 


FIRST TRUST AND SAVINGS BANK. 
Statement of Condition, January 2, 1908. 


ASSETS. 
ee ee ae EE ee EE Ee Pe ee a ee $10,695,263.78 
Teme Loans with Collateral Security .... 2... 26... ccccessscsccvess 9,217,396.40 
Demand Loans with Collateral Security.............. $6,706,281.19 
oe | eee eee 9,225,232.75 15,931,513.94 











$35,844,174.12 


INO 2556 5 wine 46a aiclvx Fa alana eiels0k-Sinieia a as bs ...+  $2,000,000.00 
ore ri 6 EV Asis eA i>, 5504 £04 anne EX awe sadinna ns I ,000,000.00 
a ian ng nea oak eee ort +s as ededmanmnde® 355,043.53 
Time Corcibentes of Deposit ....................2.- 2,541,081.57 

I I ion ewe isc eiccsiccasiessenes 20,182,906.01  22,723,987.58 
Demand Certificates of Deposit.................. .. 337,256.89 

| ee are ere ret reer ...+ 9,427,886.12 9,765,143.01 











; $35,844,174.12 
Statement of Profit and Loss Account. 








January 1, 1907. Balance brought forward.......... $148,826.59 
Net Profits for year 1907 (all bad and doubtful debts 
prowidded Gor)... . 22. cccccccccccccccccceccceseress 706,216.94 $855,043.53 
I I ono cei os wane asin She cnn ens ascwee ee tense 500,000.00 
EEO ee Oe EET ET Ee ER $355,043.53 


Following are the officers of the First Trust and Savings Bank: James B. 
Forgan, President; Emile K. Boisot, Vice President; David V. Webster, Secretary ; 
Robert D. Forgan, Treasurer; Louis Boisot, Trust Officer; Burt C. Hardenbrook, 
Manager Bond Department. 


[The stock of this bank is owned by the stockholders of The First National Bank 
of Chicago and every director is and always must be a director of that bank. } 
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OBJECTIONS TO ALDRICH BILL AND GOVERNMENT 
GUARANTEE OF DEPOSITS. 


Text of letter of James B. Forgan, President of the First 
National Bank, of Chicago, to Senator Hopkins, of Illinois. 


My dear Senator Hopkins : 

HAVE your favor of the 7th inclosing a copy of Mr. Aldrich’s bill to amend the 
national banking laws, of which you desire my opinion. It seems to me the na- 
tional bank act itself might with good reason have been entitled “ An Act to Provide 
an Artificial Market for Government Bonds,” and that this proposed amendment 
might with equally good reason be entitled “‘ An Act to Provide an Artificial Market 
for Municipal and Railroad Bonds.”” I can imagine no other motive for its enact- 
ment than an attempt to enhance the value of the bonds referred to, but I am doubt- 
ful if ultimately it would be effective in accomplishing even that, because I do not be- 

lieve the banks will avail themselves of it and it will become a dead letter. 

No bank from the standpoint of its credit in its own community could individ- 
ually afford to avail itself of the privilege of taking out circulation at a cost of at least 
7 per cent. (in addition to the 6 per cent. tax there would, of course, be the ordinary 
expense of printing, transportation, redeeming, etc.). If it ever should be used it 
would have to be on the united action of the banks in a particular clearing-house 
association or community. I would even be doubtful if any reserve clearing-house 
association outside of New York City would care to take it out without the co-opera- 
tion of all of the reserve cities in the same section of the country. The taking out of 
such a currency would be notice to each community using it that an emergency exists 
and the public would act as they always have and always will act whenever it be- 
comes generally known that an emergency exists. They would start to withdraw 
their money from the banks and hoard it. 

But a more important and more radical objection is that the use of it would 
cripple the national banks (which are 99 per cent. commercial banks) in their ability 
to accommodate their commercial customers. In order to get the necessary bonds 
to pledge as collateral security for it they must before getting it invest at least 133 
cents for every dollar of it they take out. Whereas, if instead of investing in such 
bonds they should loan their money direct to their commercial borrowers it is self- 
evident they would have 33 per cent. of the amount invested available for such loans. 

Further, it is a fact that national banks do not invest except to a very small ex- 
tent in such bonds. As arule they cannot afford to and, being commercial banks, 
they naturally use their money for the direct benefit of their commercial customers. 
I have the honor to preside over the largest bank outside of New York City. We 
carry as an investment a very small amount of such bonds. When the recent cur- 
rency stringency struck us we took out $3,000,000 of additional circulation and re- 
ceived on deposit some of the money distributed by the government for the benefit 
of the general situation, but as shown in our statement we had to borrow nearly all 
the bonds used by us for that purpose. 

Other banks did likewise, as this was the only basis on which we could afford to 
use them. It cost us an average of 2 per cent. to borrowthem. This is what the 
national banks would invariably have to do before they could avail themselves of 
such a currency and it would add to the expense of the circulation this additional 2 
per cent., making its use cost 9 per cent. 

In a money stringency, with its shattering of public confidence and curtailment 
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of credit, in what condition would the banks be to help their customers if they them- 
selves are obliged to borrow currency at 9 per cent.? They might do something to 
help speculation in Wall street, where alone money reaches such exorbitant rates; 
they could do nothing for the support of their commercial customers. 

The principle of the proposed legislation is directly the reverse of what it should 
be. Something should be done to avoid emergencies and to enable banks to tide 
their customers over periods of depression. This cannot be done by issuing emer- 
gency currency, the very name of which is enough to breed a panic, nor by exor- 
bitantly taxing the banks in the exercise of their legitimate functions. 

There are many other matters in connection with this currency question involv- 
ing economic principles which are as immutable as the laws of Nature and which are 
directly opposed to the method of providing a circulating medium proposed in the bill, 
but I have not time at present to go into a complete discussion of these questions. 


I should like to show that the currency so issued is absolutely without the ele- 
ment of elasticity in any possible meaning of the word. No currency can be elastic 
that is issued to the banks before it is issued by the banks, as no such currency can 
possibly adjust itself in the volume of its circulation to the actual daily requirements 
for it in commerce. 

Elasticity is the daily adjustment of the volume of the circulating medium be- 
tween the banks that issue it and the public that uses it. There can be no such ad- 
justment in connection with the currency proposed. The circulation, arbitrarily 
fixed in volume, of a secured currency is one principal cause now of the periodical 
panics which occur in this country, and to add such an emergency currency as is 
proposed, similiarly secured, seems to me to be an operation not unlike the giving of 
a drunken man full of whiskey a dose of brandy to sober him. This illustrates from 
my point of view just what the effect on the financial condition of the country will be 
by injecting or attempting to inject into the currency a circulating medium such as 
is proposed. It would aggravate any condition of emergency existing instead of 
correcting it, and the useofit would produce an emergency even when none existed. 

You also ask me if I am opposed to the government guaranteeing bank deposits 
and if I will give you my reasons therefor. I am very decidedly opposed to such a 
proposition, and my reason is that if the government is going to guarantee the de- 
posits of all the banksit completely eliminates the necessity of the public discrimina- 
ting between one bank and another. The old established bank with a record of 
many years of conservative management and accumulated strength would become 
just the same in the eyes of the public as a bank in the hands of speculators or in- 
competent or dishonest managers. 

Ultimately the banks honestly managed would have to pay for the escapades of 
the dishonestly managed banks, and there would be no merit in excelling in conser- 
vatism or ability in management. It would be introducing into the banking business 
of the country the grossest error that now exists in connection with labor unions. it 
would reduce all bankers to the same level, and there would be absolutely no reason 
why anyone should not drop into the first bank he came to to deposit his money. 

The government being responsible forthe deposits puts all on an equality and 
makes all equally good. Besides this, I think it would be practically socialism for 
the government to undertake the guaranteeing of the enormous deposits in the banks. 
The stockholders of the banks supply the capital, and under the law are liable for 
double the amount of the capital subscribed. They have been accustomed to get 
for supplying this guaranty to depositors all the profits that can be made in the busi- 
ness. 

Why the government should similarly guarantee deposits, even if the banks are 
taxed for it, without getting the profits in the business I cannot see. If the govern- 
ment is going into the banking business to the extent of guaranteeing all the de- 
posits, it had better go into it direct and make all the profits that can be made out 
of it. 

I have had to hurriedly dictate these opinions, and they are probably not as 
clearly or as well expressed as I would like to express them had I more time at my 
disposal, but I think they will indicate to you my conclusions and to some extent at 
least the reasoning which has led me to them. Very truly yours, 

JAMES B. FORGAN. 


Re Eo 
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QUIRIES AND CORRESPONDENC 
————————___— 





This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 






PAYMENT OF CHECK TO WRONG PAYEE OF SAME 
NAME. 


A Wisconsin case which holds that, where a depositor of a Wisconsin bank requests 
remittance of his deposit by bank draft, and the bank mails a draft on a foreign country 
payable to his order, which is delivered to and collected by another person of the same 
name, the Wisconsin bank has discharged its obligation to its depositor. 


Editor Banking Law Journal: MILWAUKEE, WISs., December 17, 1907. 
DEAR S1R:—In connection with the inquiry on page 835 of the October number, 
let me refer you to the case of Jung v.Second Ward Savings Bank, 55 Wis. p. 364. 
Yours very truly, O.N.L. 


Answer.—In the October 1907 JOURNAL (page 835; see also page 
771) we referred to the cases which establish the rule that where a 
bank pays money to, or on the indorsement of, a person of the same 
name as the payee, but not the real payee intended by the check- 
drawer, the payment is not valid or chargeable to the depositor's ac- 
count. 

These cases are not numerous and the proposition has been dis- 
sented to in minority opinions in at least two of such cases; but they 
are sufficient to establish the rule in the absence of authorities to the 
contrary. 

We are now referred to a decision by the Supreme Court of Wis- 
consin in 1882 based upon the following state of facts: 

One Phillip Jung had a deposit of $954 in the Second Ward Sav- 
ings Bank of Milwaukee. Being at Wiesbaden, in Germany, he wrote 
the bank asking that it remit the sum by draft, so that he could draw 
the money at Frankfort-on-the-Main. The bank drew its bill of ex- 
change on a bank in Frankfort, payable at sight, tothe order of Jung 
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and mailed it to him addressed: ‘‘Mr. Phillip Jung, Wiesbaden, Ger- 
many, Europe.”” The officials of the post-office at Wiesbaden deliv- 
ered the letter to another Phillip Jung, who indorsed and received 
payment of the draft without the knowledge or authority of the 
Phillip Jung for whom it was intended. The latter sued the Mil- 
waukee bank, but was held not entitled to recover. The court said 
the draft was so remitted in accordance with Jung’s instructions; the 
bank had used due diligence; if a loss happened it was not the bank’s 
fault; Jung took the risk connected with the mode of transmission ; 
the bank discharged its obligation when it properly mailed the draft 
and could not be held liable to pay the money again because the draft 
came into the possession of a wrong party; the rule that where pay- 
ment is made by remittance by mail to the creditor the transmission 
is ordinarily at the risk of the debtor, did not apply where thecredit- 
or expressly directed this mode of transmission; under the bank’s 
rules, the money was payable at its counter and it was not the bank’s 
duty to seek Jung and pay him; the transmission being solely for his 
accommodation and in conformity with his request, the draft was at 
Jung’s risk in course of transmission and the bank had fully discharged 
its obligation to him. 

This is not a case where the Milwaukee bank paid Jung’s check to 
a wrong payee of the same name, but where the German bank paid 
the Milwaukee bank’s draft to another Jung than the one intended. 
Whether or not under German law, the payment was valid, the Wis- 
consin court holds that the Milwaukee bank did its full duty and dis- 
charged its obligation when it paid Jung’s deposit to him by draft on 
Germany inthe manner he directed; thereafter, if there was any lia- 
bility, we presume it would be of the German bank to Jung and not a 
liability to him of the Milwaukee bank 

We are indebted to our correspondent for bringing this case to 
our attention. 


CHECK SIGNATURE AND INDORSEMENT FORGED. 


Question considered as to drawee's right to recover money paid from bank which took such check 
for collection from the forger, indorsed it unrestrictedly, and paid him the proceeds. 





Editor Banking Law Journal: , WEST VIRGINIA, December 6, 1907. 

DEAR SIR:—On the 17th of September. 1907, a check signed X. Y. upona West 
Virginia bank, dated September 11, 1907, marked number one and for land, was sent 
by the A. B. bank, also of West Virginia, to a bank in the city of the drawee for col- 
lection. The collecting bank reported the check paid to them on the 19th of Septem- 
ber, and on the 23d of September the depositor of the check came to the A. B. bank 
and drew in cash a part of the amount, returning again on October 15th and drawing 
the remainder. In the early part of November, X. Y. came to the drawee bank and 
denied signing the check. 

The check was presented for payment through the clearing house on September 
18th with other cash checks, and there was nothing to show that the A. B. bank had 
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taken the check for collection. The drawee could not find a signature of X.Y. in the 
files of the bank and started to refuse payment of the check; but then upon the faith 
of the A. B. bank guaranteeing the indorsement of the payee and the fact that it was 
marked for land and numbered one, when X. Y. had never checked on the drawee 
before, having had money in the bank for five years and his address being unknown 
to the drawee, the latter paid it, believing that the A. B. bank had had proper identifi- 
cation of the payee, and that it was therefore all right. 

It now appears that the A. B. bank took the check without identification of the 
payee and paid it to the party who deposited it with them after the collecting bank 
had reported it paid by the drawee. But it has developed that the payee’s name as 
well as the maker’s name was forged, and that the A. B. bank paid the value of the 
check to one other than the payee of the check. 

In your opinion can the drawee bank collect the amount of the check from this 


A. B. bank? WEST VIRGINIA BANKER, 


Answer.—The general rule is that a drawee who pays a check upon 
which the drawer’s signature is forged, is bound by the act and can- 
not recover the money back. This rule was recognized and applied 
by the Supreme Court of West Virginia in the year 1885 in Johnston 
v. Bank, 27 W. Va. 343, to debar a man whose signature was forged 
as maker of a note, which note was paid by his instructions before he 
discovered that the signature was a forgery, from recovering the 
money from the bank which had owned the note and collected its pro- 
ceeds. The Court in that case said: 


‘It seems to us, from a review of the authorities that 
it is a rule of commercial law too firmly established to be 
shaken, being sustained by an unbroken line of authori- 
ties for more than a century, that the drawee ofa bill of 
exchange is presumed to know the handwriting of the 
drawer, and a fortiori the maker of a negotiable note is 
presumed to know his own signature, and if the drawee 
accepts or paysa bill, or the maker pays a negotiable note, 
in the hands of a bona fide holder, to which the drawer’s 
or maker’s name has been forged, he is bound by the act 
and cannot recover the money so paid. Itisessential to 
the business interests of the country that there should 
be certainty in commercial transactions; that the com- 
mercial law should be firm and stable, never varying, so 
that those who deal incommercial paper may know what 
their rights are. Of course the drawee or maker of com- 
mercial paper can, by the exercise of due care, protect 
himself against losses by forgery, and if he pays such 
paper, the law imputes negligence to him in so doing, 
and he cannot after such payment, throw the loss upon 
the holder of such paper. But it is said that the holder 
of such paper should not be permitted to hold the money 
so paid, unless he has been placed in a worse position there- 
by and has suffered actual loss; under such circumstances, 
the law presumes he has been placed in a worse situation, 
and would be injured if he had to pay the money back. 
The law presumes loss and it need not be proved.” 


This is the only decision yet rendered by the highest court in West 
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Virginia, in a case of thisnature. The tendency of the later decis- 
ions in many states is to make exceptions to the application of this 
harsh rule binding the drawee and to allow him to recover the money 
- so paid, where the circumstances make it equitable for him to do so. 
Some courts hold that where a purchasing bank takes such paper 
from a forger without proper precautions, it is guilty of the first neg- 
ligence and must suffer, rather than the drawee who mistakes the 
signature. Some courts allow recovery where the holder would be in 
no worse position if compelled to refund than before receiving pay- 
ment. In the series on the ‘‘Law of Bank Checks” in the December 
1907 number all the cases are collected. 

In the case submitted, there are certain special features. The 
A. B. bank took the check for collection from a stranger, without 
identification of the payee, whose indorsement was also forged, and 
indorsed the check as if it was the owner thereof. So far as the 
drawer’s signature is concerned, it would seem that having taken the 
check for collection and not having paid over the money until the 
drawee had confirmed its genuineness by making payment, the A. B. 
bank would not be chargeable with negligence on this score; that is 
to say it took the precaution of waiting until the signatuie was pass- 
ed upon by the drawee bank before paying over the proceeds. But 
it took the check from a stranger without inquiry concerning the payee 
whose indorsement was forged and according to the decision of the 
Supreme Court of Illinois, in Bank v. Bank, 152 II]. 296, it would be 
liable to the drawee bank to return the money by reason of having by 
its own indorsement warranted the genuineness of the payee’s indorse- 
ment. That case was somewhat similar to the present in this respect 
and the drawee was awarded a recovery. A contrary decision has, 
however, been made by the Supreme Court of Iowa in asimilar case, 
Bank v, Bank, 107 Ia. 327, and it is therefore uncertain just what the 
West Virginia court would hold on this point. 

After all said, it seems as if there would be reasonable ground for 
holding the drawee in this case entitled to recover the money. It is 
a case not alone where the signature of its customer is forged but 
where the name of the person to whom the forged check is made pay- 
able, has not been indorsed by such identical person, but is a forgery. 
In such a case, the drawee might go into court in the reasonable hope 
of maintaining this proposition: 

True, we mistook the drawer’s signature and are bound the same 
as if it were genuine. But assuming its genuineness, which we are 
estopped to deny, the case is then one where we have paida check on 
a forged indorsement of the payee. The holder receiving payment, 
therefore, was not a bona fide holder and we are entitled to recover 
the money paid upon the forgery of the payee’s indorsement, having 
given due notice of the forgery as soon as we discovered the fact. 

In view of the conflicting authorities upon cases of this kind, it is 
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of course, impossible to foretell with certainty what the outcome of 
this particular case would be, but as said, we think there is fair 
ground for recovery under the facts of this case in view of the forgery 
being of the payee’s indorsement, as well as of the drawer’s signature. 


MAILING CHECK TO DRAWEE. 


Virginia bank, receiving for collection check on Kansas City bank, mailing same to 
latter and receiving latter’s remittance check on St. Louis, which is not paid because of 
failure of Kansas City bank—In view of authorities on subject holding mailing to drawee 
is negligent, opinion expressed that Virginia bank cannot charge amount back to customer. 


Editor Banking Law Journal: (BERKLEY), NORFOLK, VA., Dec. 17, 1907. 

DEAR SIR:—A bank in this city receives from its customer for credit or for collec- 
tion an item drawn on a bank in Kansas City, and forwards the same to the bank on 
which it is drawn for collection and remittance. The Kansas City bank remits the local 
bank in payment its draft drawn on a bank in Saint Louis; before the draft on the 
Saint Louis bank reaches its destination the Kansas City bank closes its doors, and the 
draft is refused by the drawee bank. In the meantime the customer has obtained 
credit for the item in question from his local bank. 

Will the enclosed memo., printed on the deposit slip, the pass book and the let- 
ter of advice of the local bank enable it to recover ftom its customer, or can the local 
bank recover from its customer in any case? ASSISTANT CASHIER. 


Answer—The printed memorandum enclosed is as follows: 


Items payable out of town, whether credited upon re- 
ceipt or not, are received and collected only at the risk 
of the depositor. We are not responsible for losses in 
the mail and do not guarantee the banks to which we 
send such items, and in collecting them this bank acts 
only as your agent, and the responsibility for such, must 
remain with the depositor until the bank has received 
final actual payment of check sent us in return for same. 


Without the necessity of determining whether this memorandum 
constitutes a contract, binding the customer to its terms, and assuming 
it to be such, we are of opinion it does not cover, authorize or protect 
the bank in mailing a check direct to the bank on which drawn for 
payment. This, according to the large majority of American courts, 
is a negligent act on the part of the bank and makes. it responsible 
for loss arising therefrom. Whether, therefore, the item mailed to 
the Kansas City bank by the Virginia bank belonged to the customer 
of the latter, and the mailing was as agent, or belonged to the Vir- 
ginia bank and was mailed by it as owner, in either event, the loss 
would be chargeable to it and the amount cannot be recovered from 
the customer. 

Space forbids an extended citation of authorities. We will simply 
refer to a few of the recent cases. In Farley National Bank v. Pol- 
lock (reported in the Journat for March, 1906, at page 208), a bank 
received a check on an Alabama bank for collection, mailed it to 
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the drawee and received in payment the latter’s check on a New 
York bank, which was protested because of the failure of the bank 
drawing such check. The supreme court of Alabama held that the 
collecting bank mailing the check to the drawee was liable for negli- 
gence, and that a custom to transact business in that way was unrea- 
sonable and bad and would not protect it. 

The supreme court of North Carolina in October, 1906 (Bank of 
Rocky Mount v. Murchison National Bank, JournaL, November, 1906, 
page 885), also held that the sending of a check to the drawee was 
negligence ; that a banking custom so to do was invalid, even where 
the drawee was correspondent of the transmitting bank, and that a 
contract between a bank and its customer that the check was received 
by the bank for collection ‘‘at owner’s risk until we receive full actual 
payment” did not relieve the bank from liability for its own negli- 
gence. While this contract might relieve the first bank from liability 
for defaults of correspondents, although suitably selected, in those 
states where the law imposes such a liability, it will not be construed 
to relieve the bank from liability for negligence in selecting an un- 
suitable agent, namely, the drawee. The North Carolina court was 
also of opinion that the holding, which has been made in some states, 
that where the drawee is the only bank in the place, an exception to 
the general rule of negligence will be made, is not in harmony with 
the best thought on the subject. 

In an article in the Journat for November, 1906, page 875, we 
collect the cases on this subject. 


NOTE PAYABLE AT BANK. 


Holder taking bank’s certification payable at another bank, instead of money—W here 
certifying bank fails, question considered whether holder loses recourse upon indorser of 
note. 


Editor Banking Law Journal : BROOKLYN, N. Y., December 26, 1907. 
DEAR SIR:—On October 24th, 1907, a note for one thousand ($1,000) Dollars, 
discounted at ‘‘ A” bank for one of its customers, became due. This note was duly 
presented at the “B” bank, where it was payable, on October 24th, 1907. The said 
note was certified or accepted, payable through the First National Bank of New York, 
“B’s” correspondent. ‘“ A” cleared through the exchanges in the usual manner. 
On the morning of the 25th, the “B” bank failed to open for business and its New 


” oo 


York correspondent returned this item (certified note) in question to “ A’s Clearing 
House agent in New York City who protested the same at “ A’s” request. 
Was the " A” bank justified in charging back this item of $1,000, plus the fees, 


to its dealer ? CASHIER. 


Answer.—lf this note transaction is governed by the provision of 
the Negotiable Instruments Law, that where the holder procures a 
check to be certified the drawer and indorsers are discharged, it would 
follow that the indorsing customer would be discharged from liabil- 
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ity when certification of the note was obtained, instead of its pay- 
ment, and that the bank could not charge back the $1,000, plus pros 
test fees, to such customer. 

The general rule as to the effect of certification of a check fora 
holder is thus expressed by section 324 of the New York Negotiable 
Instruments Law: 


‘¢Where the holder of a check procures it to be 
accepted or certified the drawer and all indorsers are 
discharged from liability thereon. ” 


In this case the holder procured to be certified, not a check, but 
what was in effect the same thing, a note payable atabank. Section 
147 of the Negotiable Instruments Law provides that ‘‘ Where the in- 
strument is made payable at a bank it is equivalent to an order to the 
bank to pay the same for the account of the principal debtor thereon.” 
So where the maker of a note makes it payable at the bank, he orders 
the bank to pay it for his account with the same effect as when he 
orders, by his check, the bank to pay. In view of this it would not 
b> unreasonable to conclude that the Negotiable Instruments Law 
rule that the drawer and indorsers are discharged by certification for 
the holder, would be applied to the case of a note payable at bank, 
which, where the holder procured it to be certified instead of paid, 
would discharge maker and indorsers from further liability. The 
reason for the rule, namely, that the holder, instead of taking money, 
chooses to take the obligation of the bank and thereby releases drawer 
and indorsers from further risk as to the funds in bank, applies equally 
to the case of a note payable at bank, as to a check. 

At the same time we know of no case in which this rule releasing 
from liability drawers and indorsers of checks, in the event of certi- 
fication for the holder, has been applied to release the indorser of a 
note payable at a bank upon certification for the holder; and, as the 
law is a very uncertain thing, the question of the bank’s right to 
charge back this note to its customer may depend upon other con- 
siderations. 

It is a general rule of law that an agent has no authority to take 
anything but money in payment of an item held for collection, and if 
he takes a check, he does so at his own risk. This rule equally ap- 
plies to the owner of an item who takes a check in payment instead 
of money; if the check proves worthless and loss results, he makes 
the check so taken his own and loses recourse upon the parties con- 
tingently liable on the original item. But to this rule there have 
been established certain exceptions, in afew cases, where a custom in 
a particular city has been proved to take certified checks, instead of 
money, in payment. Without going into any elaborate statement of 
the law concerning this, it might be that if the bank, owner of this 
note, could prove an established custom in the city of New York, 
when notes payable at bank were presented for payment, to take, in 
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lieu of cash, the bank’s certification or acceptance payable through 
the Clearing House by another bank, as was done in this case, this 
might justify the taking of the acceptance and upon its dishonor, the 
. protest of the original item and recovery thereon from the indorsing 
customer. The possibility of this recourse would, of course, depend 
upon the contingency that the certification of the note in this case 
was not governed by the provisions of section 324 of the Negotiable 
Instruments law defining the effect of certification of checks, for, if 
that provision governed, the indorser would be discharged there- 
under and no custom to take certification in place of money would 
help the owner bank. It is an established rule that evidence of a 
custom cannot be admitted to change the provisions of a positive 


statute. 
—_—— 


IRON AND STEEL EXPORTS FROM THE UNITED STATES, 1887, 
1897, AND 1907. 


[ RON and steel maufactures exported from the United States made their highest 
record in the calendar year 1907, the total being approximately 200 million dollars, 
against 63 millions in 1897, and 16% millions in 1887. The value of iron and steel 
manufactures exported has increased more than 200 per cent. during the last decade, 
while that of other merchandise exported has increased less than 100 per cent. While 
the exact figures for 1907 have not yet been received by the Bureau of Statistics of 
the Department of Commerce and Labor, the figures for eleven months justify the 
statement that the total value of iron and steel exports will approximate, if not exceed 
200 million dollars. In 1897 iron and steel manufactures exported formed but 5.8 
per cent. of the total exports of domestic merchandise, and in 1907, 10.8 per cent. 

Machinery of the various kinds forms about one-half of this total of 200 millions 
of exports, the total for 1907 approximating 95 million dollars. The exact figures for the 
eleven months for which statistics are available are: Total exports of iron and steel, 
not including ore, 182 million dollars ; machinery, 8734 millions. This 87% million 
dollars’ worth of machinery exported in the eleven months includes metal-working 
machinery, nearly 10 millions; electrical machinery, nearly 9 millions; sewing ma- 
chines, about 8 millions; locomotives, 814 millions; typewriters, over six millions; 
mining machinery, nearly 6 millions; stationary engines and boilers, over 5 millions ; 
wood-working machinery, 1 millions; pumps and pumping machinery, 3% millions ; 
cash registers, 2 1-3 millions; printing presses, 1 2-3 millions; shoe machinery, over 
1 million; and laundry machinery, over a half million dollars. 

Many of the articles appearing in the list of iron and steel manufactures exported 
in 1907 are of recent development in our export trade. Electrical machinery, metal- 
working machinery, wood-working machinery, windmills, mining machinery, cash 
registers, shoe machinery, and pipes and fittings, whose combined exports were valued 
at over 41 million dollars in the eleven months of 1907 for which figures are avail- 
able, had in no case become sufficiently important to warrant their separate classifica- 
tion in the exports of a decade ago; while in many of the staple articles of the iron 
and steel schedule the growth during the past decade has been fully three times as 
great as that of the preceding half century. Pipes and fittings, for example, were 
not separately stated in the figures of 1897, but their exports have increased from 4 
million dollars in 1898 to practically 11 millions in 1907, the comparisons in this and 
succeeding statements having reference to the eleven months ending with November 
of the years named. 
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Metal-working machinery increased from 5 1-3 million dollars in 1898 to 9% 
millions in 1907; and electrical machinery from 2% millions to nearly 9 millions; 
while mining machinery, shoe machinery, and other articles of this character also 
show substantial gains. 

The exportation of steel rails on a large scale practically began during the past 
decade, the figures for the eleven months’ period having increased from less than 20 
thousand dollars in 1887 to 2 2-3 millions in 1897 and about 10 millions in the year 
just ended. Wire also shows a marked advance, from less than one-half million 
dollars in 1887 to over 2 millions in 1897 and approximately 834 millions in 1907. 

Sewing machines constitute a consistent and steadily enlarging factor in the 
schedule of iron and steel exportations, having been less than 2 million dollars in 
1887, less than 3 millions in 1897, and approximately 8 millions in the year just closed. 

Other important items showing a marked growth include tools, from 2 million 
dollars in 1897 to a little less than 8 millions in 1907; structural iron and steel, from 
a half million dollars in 1897 to 7 millions in 1907; typewriters, from 1% millions 
in 1897 to 6 millions in 1907; and locks, hinges, and other builders’ hardware, from 
3 2-3 millions in 1897 to 6 millions in 1907. 

The distribution of the iron and steel exports of the United States is chiefly to 
the industrial centers of Europe, and to the comparatively undeveloped sections of 
Canada, the Orient, and Central and South America. 

To Canada, for example, the iron and steel exportations of the eleven months 
ending with November, 1907, included steel rails, 1 million dollars; structural iron 
and steel, 344 millions; wire, 2 millions; builders’ hardware, 2% millions; electrical 
machinery, 14 milliens ; locomotives, 14 millions; pipes and fittings, 24 millions; 
and sewing machines, a half million dollars. 

To Japan, where internal development has been especially marked in recent 
years, our exports of iron and steel included for the period under review steel rails 
tothe value of 1 million dollars; electrical machinery 1% millions; pipes and fittings, 
over 1 million ; locomotives, nearly one-half million dollars’ worth (though for the 
corresponding period of 1905 the total was 234 millions); structural iron and steel, 
over one-half million dollars; and numerous articles not separately shown in the 
monthly statements of the Bureau of Statistics. 


———sS 
THE PEOPLES BANK OF BUFFALO. 


Few banks in the country passed through the late crisis with less hindrance to 
every day normal business transactions than the Peoples Bank of Buffalo. This 
can be attributed to the liberal, yet careful and conservative management of the insti- 
tution. On January 1, 1908, its deposits were approximately $4,000,000, which was 
larger than they werein July, 1907,and an increase of over $200,000 since the statement 
of December 19. The bank hasa capital of $300,000, and surplus and undivided profits 
of about $250,000. The officers are: A. D. Bissell, President; C. R. Huntley, Vice- 
President; E. J. Newell, Cashier; Howard Bissell and C. G. Feil, Assistant Cashiers. 


Ss 
RECOGNIZING THE CHILDREN. 


In the fitting up of its new banking rooms, the Croghan bank will make special 
provision for the accommodation of the children. When the bank opens its new 
rooms for business the children will find that they have been nicely provided for. This 
is a new and novel idea in banking, and worthy of the very highest commendation. 
—Fremont, Ohio, Daily News. 














COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Oct. 6, 1906, and Oct. 5, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


‘Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National ..... 


Mechanics’ National ..... 
Bank of America........ 
Phenix National......... 


National City........... 
Chemical National....... 
Merchants’ Exch. National 


Gallatin National........ 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich.............. 
American Exchange Nat. 
Nat. Bank of Commerce. . 


ee 
Nat. Bank of N. America. 
Hanover National....... 
Citizens’ Central National 
Ss gies 4a tae ws 


Metropolitan Bank....... 
Corn Exchange.......... 
I case gdh dar dain, wc 
Importers & Traders’ Nat 
National Park........... 
East River National..... 
Fourth National......... 
Second National......... 
First National .......... 
Irving National Exchange 
ET a sictenivces sees 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue........... 
German Exchange....... 
re 
Lincoln National........ 
Garfield National........ 
Fifth National .......... 
Bank of the Metropolis. . . 
West Side Bank......... 
Seaboard National]....... 
First National, Brooklyn. 
Liberty National......... 
N. Y. Produce Exchange. 
New Amsterdam National 
State Bank. ..........0. 
Fourteenth Street Bank... 


Loans, 
1906. 


$ 18,464,000 


22,325,000 
11,743,200 
19,144,000 
22,723,500 

,224,000 

154,243,000 

24,857,000 
5»542,000 
8,251,500 
2,591,100 
6,619,000 
5,121,200 

27,318,500 

133,588,100 

20,919,100 
3,123,000 
5,808,200 
2,306,700 

15,080,000 

49,670,400 

18,822,600 
3.597.400 
7,421,400 


11,951,700! 


33,982,000 
10,327,200 


23,763,700 


67,685,000! 


1,246,000 
17,206,500 
9:953,000 
83,839,900 
9,363,800 
3:790,000 
5,246,900 
4,072,800 
48,236,500 
9,898,700 
3,447,700 
4,604,500 
13,622,500 
7,747,500 
3,004,000 
9,542,200 
4,444,000 
14,712,000 
4,836,000 
10,767,000 
6,184,900 
5,783,300 
13,232,000 





Loans, 
1907. 


$ 16,845,000 


23,300,000 
15,295,100 
20,07 5,000 
20,882,800 

8,519,000 

150,336,400 

27,328,800 
6,251,900 
7,879,700 
2,230,800 

16,049,000 
5,648, 500 

27,637,700 

133,301,700 

17,876,500 
2,868,500 
5,600, 300 
2,230,600 


7,620,200 
11,133,000 
36,762,000 
10,787,600 
24,891,700 


7 1,603,000) 


1,232,200 
18,714,000 
8,774,000 
95,715,000 
14,835,000 
3,400,000 
6,152,600 
3,832,100 
50,329,100 
9,626,100 
3,566,800 
4,665,000 
12,396,300 
7,460,400 
3,045,000 
9.355.900 
3.963,000 
16,095,000 
3,895,000 
12,616,100 
6,610,700 
4,395,900 
14,209,000 
7,071,900 











Deposits, | 
1906. 


$ 15,559,000] $ 15,035,000 
26,008,000 


13,625,400 
18,594,000 
24,003,000 
6,849,000 
139,204,200 
23,634,600 
5.870,000 
5,981,900 
2,282,000 
7+330,000 
5,946,200 
19,595,500 
I11,156,300 


ee 





3,321,000 
5,829,800 
2,551,900 

13,857,000 

58,650,300 

18,711,100 
3,863,500 
7,231,700 

12,813,100 

41,528,000 
9,523,100 

20,717,000 

76,097,000 
1,435,800 

18,704,100 
9,87 3,000 

71,945,400 
9,269,100 
4,256,000 
5,848,200 
4,039,300 

55,068, 300 

11,241,400 
4,063,600 
5,610,700 

14,825,600 
8,016,000 
3,094,900 
8,814,200 
4.743,000 

16,796,000 
4,879,000 
9, 108,400 
7,124,100 
6,873.900 





14,721,000 


t Deposits, 
1907. 





1 


25,800,000 
16,905,100 
19,371,000 
21,470,000 
8,247,000 
123,288,400 
26,846,500 
6,449,800 
5,411,600 
2,043,800 
18,779,000 
5,832,300 
20,937,800 
108,123,400 


Inc. 


Per Cent. of 


Dec. 
3-3 
-7 


24. |.. 


20. 


4. 


12,096,600] .; 


3,382,100 


5.479,300) .... 


2,413,600) 


13,539,900 
62,06 3,000 


20,436,200] 


3,598,600 

7,034,200 
10,784,800 
41,968,000 
10,685,300 
21,840,000 
79,101,000 


1,391,900] . 


18,628,000 
9,057,000 


82,001,000} 1 





14,058,000 
3,512,000 
6,284,600 


3,568,700] ... 


53,696,600 
10,334,300 
4,076,600 
6,028, 500 
12,833,100 


Obn -: 


* WN 


7.733.800] .... 


2,919,800 
8,844,700 
4,318,000 
18,388,000 
3,451,000 
10,814,500 
7,791,100 


15,476,000 


9. 


i 


10 &: 


ms 


7,495,900| .... 


t United States Deposits included, $32,514,900. 


$1,038,995,200/$1 aE g68.400) $1,01 8,592,700181.036,703.309| 
' 





| ae 
5,086,900] ... 


5.1. 
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